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‘“ . For Plaintiff 
NED MILLER and FRANCES MILLER FREDERICK & GOGLIO 
167 Willis Ave. 
vs. Mineola, N. Y. 11501 


516-248-8806 
UNITED STATES OF AMERICA 
Por Defendant 


U. S. ATTORNEY 
BASIS OF ACTION: Over payment of income taxes 
Seeks $37,923.75 


Amount Reported 
in Emolument 


Date Filings - Proceedings Peturns 
6-20-69 Complaint filed. Summons Issued 1 


6-23-69 Summons retu’.ed and filed. Deft 
srvd on 6-20-69 & by ce.*cified mail. 2 


8-20-69 ANSWER of deft filed. (certificate 
of service by mail on 8-18-69) 3 


1-20-69 Before Abruzzo, J. Case called. 90 
days to Complete Discovery. 


1-20-70 Deft's notice to take the deposition 
of Irving Frederick on 1/28/70 filed. 4 


8-17-70 Notice of motion and memorandum of 
law filed, for an order terminating 
the taking of deposition of Irving 
Frederick etc. (ret Aug 21, 1970) 5/6 


8-20-70 Deft's memorandum filed in opposi- 
tion to pltffs' motion to limit 
taking deposition etc. 7 


8-21-70 Before ABRUZZO, J. - Motion ter- 
minating taking of deposition of 
irving Frederick etc. adjd to 9-4-70. 


9-4-70 Before ABRUZZO, J. - Motion to terminatsu 


taking of deposition cf Irving Frederick 
etc. SUBMITTED. 


la 


DOCKET ENTRIES 


8 Amount Reported 
in Emolument 
Date Filings - Proceedings Returns 
9-11-70 Deft's memorandum filed in reply 
to pltffs' reply memorandum 8 


10-16-70 Before ABRUZZO, J. - Motion ter- 
minating taking of deposition of 
Irving Frederick adjd to 10-23-70. 


10-23-70 Before ABRUZZO, J. - Hearing on 
motion, terminating taking of 
deposition of Irving Frederick - 
Deposition stayed until motion 
for summary judgment which is to 
be made by both sides on the 
question of statute of limitations. 


11-4-71 Notice of motion with memorandum 
filed dismissing complaint 
(ret 11-9-71) 9 


11-4~71 Affidavit of Ned Miller and 
memorandum filed, in opposition 
to motion to dismiss 10/11 


11-4-71 Deft's notice to take deposit on 
of pltff on 11-9-71 filed. 12 


11-9-71 Before COSTANTINO, J. - Hearing 
on deft's motion to dismiss etc. 
Motion argued - Decision reserved. 


1-17-71 By Costantino, ©. - Order of 
11/16/71 denying deft's motion to 
dismiss filed. 13 


1-5-72 Deft's supplemental memorandum filed, 
in support of its motion to dismiss. 14 


1-18-72 Letter to Judge Costantino, from 
David A. Wilson Jr. dated 1-14-72 
re: correction of page 2 of deft's 
supplemental memo filed. 15 


Date 


2-15-72 


2-16-72 


2-23-72 


3-14-72 


3-14-72 


3-22-72 


3-23-72 


3-29-72 


4-18-72 


6-30-72 


DOCKET ENTRIES 


Filings - Proceedings 


Deft's notice to take the 
deposition of Mr. Milton Seitman 
on 2-23-72 filed. 


Affidavit of Irving Frederick and 
Supplemental memorandum filed, 

in opposition to deft's motion 

to dismiss. 


Before COSTANTINO, J. - Case called 
Motion argued - decision reserved. 


Amount Reported 
in Emolument 
Returns 


16 


17/18 


Deposition .f Pltff Ned Miller taken 


on 11-9-71 filed. (P/C mailed to 
attys) 


Notice of motion and memorandum 
filed, pursuant to Rule 56 for 
summary judgment in favor of pltffs 
etc. (ret. Mar 29, 1972) 


Deft's interrogatories to pltffs 
filed. 


Letter of 3/16,'72 from U.S. Dept. 
of Justice, treated as Supplemental 
memo of law in support of deft's 
motion to dismiss filed. 


Before COSTANTINO, J. - Pltff's 
motion for summary judgment adjd 
without date. 


Pltff's (NED MILLER) answer to 
deft's interrogatory filed. 


By COSTANTINO, J. - MEMORANDUM & 
ORDER FILED. Pitff's motion for 
summary judgment pursuant to Rule 
56 is denied. So Ordered. (P/c 
mailed to attys) 


3a 


19 


70/21 


22 


23 


24 


25 
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Amount Reported 
in Emolument 


Date Filings - Proceedings Returns 


7-5-72 By direction of Costantino, J., 
pltff's ~otion for summary 
judgment marked submitted | 
(see paper #20) - 


8-15-72 By Costantins. J. - Memo & Order 
dtd 8/14/72 denying pltff's motion 
for summary judgment filed. (P/C 
mailed to attys) 26 


10-18-72 Before COSTANTINO, J. ~- Case 
called - Trial adjd to 11-2-72 
at 10:00 A.M. 


11-2-72 Letter from Scott Crampton Asst. 
Atty General dtd. 11-27-72 filed. 27 


11-2-72 Before COSTANTINO, J. - Case called - 
Trial adjd to 2-8-73. 


2-8-73 Before Costantino, J. - Case called - 
Trial adj'd to 3/6/73 


3-6-73 Before Costantino, J. - Case called - 
Trial adj'd to 4/4/73 at 10:00 am. 


4-4-73 Before COSTANTINO, J. - Case cailed & 
trial adj'd to 4-5-73. 


4-5-73 Before COSTANTINO, J. - Case called. 
Trial ordered and begun. 


4-6-73 Motion to dismiss. vecision reserved. 
Trial concluded. Decision reserved. 


4-24-73 Stenographer's transcript dtd 
4-5-73 filed. 28 


7-2-73 Pltffs' post trial memorandum filed. 29 
7-17-73 Deft's post-trial hrief filed. 30 


DOCKET ENTRIES 


Amount Reported 


in Emolument 

Date Filings - Proceedings Returns 
8-3-73 Pltffs' reply memorandum filed. 31 
8-9-73 Pltffs' Pre-Trial Memorandum filed. 32 
10-23-73 By COSTANTINO, J. - MEMORANDUM 

DECISION dtd 10-19-73 filed. 

The action by the Millers is barred 

by the Statute of Limitations and 

this court lacks jurisdiction, etc. 33 
10-23-73 By COSTANTINO, J. - Order & decree 

dtd 10-19-73 that the complaint 

is dismissed filed. (p/c mailed 

to attys.) 34 
11-16-73 Notice of appeal filed. Duplicate 

of appeal mailed to C of A and 

attys. jn 35 
11-21-73 Bond on appeal filed. 36 
12-7-73 Above record on appeal certified and 

handed to James Clarkin for delivery 

to the Court of Appeals, Second 

Circuit. : eam 
12-10-73 Acknowledgment recd and filed from 

the C. of A. for recpt. of Record 

on Appeal. = 37 


9-9-74 Certified copy cf judgment and copy 
of opinion received from C of A 
reversing order of district court 
and that case be restored to court's 
docket filed. jn 38 


1-13-75 Before COSTANTINO, J. - Case called 
& adj'd to 1-14-75 at 10 A.M. for 
pre-trial conference. 


1~14-75 Before COSTANTINO, J. - Case called - 


Conference held and concluded - 
Decision reserved - All briefs by 3/14/75 


Date 
1-24-75 
2-14-75 
3-25-75 

4-7-75 


4-7-75 


11-25-75 


11-26-75 


12-15-75 


DOCKET ENTRIES 


Filings - Proceedings 


File retd from the C. of A, 
Acknowledgment mailed ~*~ .e 
Cc. of A. 


Deft's supplemental post-trial 
brief filed. 


Pltffs' post-restoration trial 
brief filed. 


Deft's reply post-trial brief 
filed. 


Before COSTANTINO, J. - Case 
called for hearing on motion for 
summary judgment. Motion argued. 
Decision reserved. 


By COSTANTINO, J. - Memorandum and 
Order dtd 11-25-75 that the tax- 
payers are not -ntitled to recover 
the federal income taxes and 
interest they seek filed. (mg) 


JUDGMENT dtd 11-26-75 that the 
pltffs take nothing and the 
complaint is dismissed. (mg) 


Notice of appeal filed. Duplicate 
mailed to C of A & deft. jn 


Amount Reported 
in Emolument 
Returns 


39 


40 


41 


42 


43 


44 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF iiEW YORK 


(DU RRR RU er me Te Oe eee ae cee eee em ee a ce —X 


NED MILLER, ; 
FRANCES MILLER, 3 
Plaintiffs t 

~-against- : 69 ¢ 715 


THE UNITSD STATES OF AMERICA s 


Defendant. t 


United States Courthouse 
Brooklyn, New York 
April 5, 1373 

12:00 noon 


Before: 


THE HONORABLE MARY A. COsSTANT INO, U.S.Ded. 


ILENE GINSBERG 
ACTING OFFICIAL COURT REPORTER 


7a ig 


APPEARANCES : 


PREDERICKX & COGLIO, ESCS. 
Attorneys for the Plaintiff 


BY: LEONARD FPELDMAN, ESQ. 
ROBERT A. MORSE, ESQ, 

United States Attorney for the 
Eastern District of New York 


BY: ROBERT M. ADLER, ESQ., 
Tax Division, Department of Justice 


24 


25 


THE CLERK: Civil cause for trial, 

Ned Miller and Frances Miller versus the 
United States of America, 

MR. FELDMAN: Your Honor, in this par- 
ticular case,which is a claim for a recovery 
from the government of a tax, improperly 
assessed and paid, there are certain facts 
concerning which there is no dispute. 

The original assessment, $37,923.37 -- 
when payment was made in 1964, payment was 
made on June 15, $30,468, and June 29, $21,519.65. 

So, the amount for recovery is $51,987.65. 

In order to facilitate and shorten the 
proof, I believe I have the agreement of coun- 
sel for both sides, that venue in this case 
is proper in this Court; that the claim for 
this original 1957 tax was timely filed, and 
that the residence of the plaintiffs is 
proper in this ju isdiction and not disputed. 

So that we come down to the primary 
issues in this cnse, which are two in num ber; 
the government made its original assessment -- 
I am just arguing the facts in this brief 


statement of the issues -—— the government 


9a 
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contention in making the assessment ‘3 that 
in 1957, the plaintiff received a dividend 
from a firm owned, or corporation owned, by 
the plaintiff, Ned Miller, known zs 1680 Coney 
Island Avenue Realty Corporation, and of 
course the plaintiffs claim that no such 
dividead was in fact paid, and no dividend 
was paid, received or authorized. 

The second issre in this case is the 
government's claim that a statute of limita- 
tions has run against the recovery in this 
suit, in that the plaintiffs signed a waiver 
on a particular date -<— that Mr. Adler will 
develop -- and t+ this suit was not brought 
within the two y:'«:» following the date of 
that waiver. In that regard, the plaintiffs’ 
position is that there is no evidence or 
proof to justify the conclusion that any 
waiver was ever filed in this case, and alter- 
napively, that the waiver, if filed,is not 
binding as a result of a subsequent notice 
issued by the government. These of course, 
your Honor, will be developed in the course 


of briefing, after all the evidence is in, 
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5 
so there need be no attempt now to argue ths 
law or facts. 

i think there 1 one other fact Mr. Adler 
and I can agree on, and that is that the 
original waiver document that the government. 
relies on is not in existence and cannot be 
produced, Nobody has seen it in this casa, 
or if they have, it no longer exists. 

Is that stated correctly, Mr. Adler? 

MR. ADLER: The government agrees timt 
the waiver, the physical waiver, as of this 
point, is lost. 

THE COURT: It is not available. 

X€MR. FELDMAN: Not available. 

To state the plaintiff's cause, the 
plaintiff does not want to agree there ever was 
a waiver. To state the issue for both sides, 
the plaintiff claims there was no waiver, and 
the government claims there was a waiver, but 
they don* have it now. 

MR. ADLER: For the record, the juris- 
dictional and venue facts that Mr. Feldman 
read into the record, the government agrees 


those facts are accurate. At this stage there 


lla 


is one important issue, at least for the 
government's case, on the waiver issue, and 
that is that the government requests the Court 
to make a ruling at this stage, as to whether 
the plaintizf‘'s motion to suppress the deposi- 
tion of Mr. Frederick will or will not be 
granted. This motion was originally filed be- 
tore Judge Abruzzo, and the matter stayed and 
we brough= «his up to ween Honor‘'s attention 
at the time the motion to dismiss was filed. 

THE COURT: Mr. Frederic: in presently 
in court? 

MR. ADLER: Yes. 

MR. FELOMAN: And he will testify. 

MR. ADLER: But the question we have is, 
if the government needs the deposition for in=- 
peachment purposes, what use can we make of it 
in view of the motion to suppress? 

MR. FEI OMAN: May I make & statement to 
help the Court: 

As I understand the rule on privilege 
and on suppression, we don't really reach the 
issue being raised -~ 


THE COURT: Not until it is attempted 


12a 
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2 *o be used. 

3 MR. FELDMAN: A lawyer cannot waive the 

4 privilege, only the client himself -- 

5 THE COURT: Providing the client insti- 

6 tuted an action for the specific relief. Then 

7 the lawyer can discuss the matter. 

8 M2. FELDMAN: Except this -— and keep 

9 an open mind <- 

10 THE COURT: I have an open mind. 

1 MR. FELDMAN: To have those cases which 
ee 12 say, for instance, if a man comes in and sues 

13 for malpractice, he cannot on the one hand 

14 sue for malpractice and on the other hand 

15 keep his doctor, whom he is charging -- keep 

16 the doctor from testifying. Those cases we 

17 know. 

18 We have in the Southern District a 

19 case closely analogous to this, and that has 

20 not been decided. It is still before the 

21 Court -—= Does the subject matter waive the 

22 privilege, and the Court has indicated that 

23 it does not. But,we have preliminary things 

24 to take care of before we reach the rulings. 

25 THE COURT: But that can only be 


l3a 


determined as to the aspect of the action, 
and the privilege thought to be raised. 

MR, FELDMAN: I was about to make that 
point. I thought it would facilitate the 
trial. 

THE COURT: Well, I would rather at 
this time matinue to reserve on it, and then 
as I hear testimony I can then determine 
whether or not there has been a waiver. 
Sitting where I am sitting, I think I would 
be much better off. 

MR. FELDMAN: I was going to make that 
saggestion. 

@HE COURT: Maybe it will be academic. 
It is according to how he testifies. 


MR. FELDMAN: Right. 
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9 
BED MILLER, having first been duly sworn by the 
Clerk of the Court, took the witness stand and 
testified as follows: 
DIRECT EXAMIMATION 


BY MR. FELWMAN: 


Q Mr. Miller, you are the plaintiff in this 
action? 
A Bs, sir. 

Q And are you familiar with a corporation known 


as 1680 Coney Island Avenue Realty Corporaticn? 


A Bs, sir. 

Q What connection do you have with that corpor- 
ation? 
A I am the President. 

Q Who owns all the stock in that corporation? 
A I do. 

Q Are you also familiar with a corporation 


known as Miller Stormguard Corporation? 
A Yes. 
Q And what connection, if any, do yo have 


with Miller Stormguard Corporation? 


A I am the President. 
Q Who owns th. stock of Miller Stormguard? 
A At the present time? 


Sa 


MN. Miller-direct 10 
, Q No, the years in question, 1955, '56 and ‘57? 
A I did. 
Q Now, in 1957, Mr. Miller, did 1690 -- and I 


will now refer to that corporation merely as 1680 -- did 


1680 hold any directors’ meetings yy attended? 


A Not that I know of. 
Q Were you a director of 1680? 
A Yes, sir. | 
Q Do you know who any of the other directors : 
were? ) 
a My wife is secretary. . 
Q Is she also a director? 
A Yes, sir. 
Q Any other directors? 
A No, sir. 
Q Did you and yous wife hold any directors’ 


meetings of 1680 during 1957? 
A I don't recall any. 
Q During 1957, as far as you know, was any 


21 dividend declared by 1680? 


22 A No. 

23 MR. ADLER: No. That goes to the issue 
24 ‘ itself. 

25 MR, FELDMAN: Yes, Sut I ask now if the 


16a 
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1 N. Miller-direct ll 


Nn 


directors met and declared a dividend. 


3 MR. ADLER: I ask it be stricken. 


~ 


BY MR. PELDM-N: 


J Q In 1957, did 1680 hold a meeting? 

6 A No. 

7 Q And in ‘57, did you receive any dividends fr 
8 1680? 

9 MR. ADLER: Objection. That goes to 

10 the: nibtaae question. 


if THE COURT: I will allow it, but it 


12 does go to the ultimate question. 

13 MR. FELDMAN: It has to. 

14 THE WITNESS: No. 

15 BY MR. FELDMAN: 

16 Q There came a time, Mr. Miller -- 

7 | MR. FELDMAN: Withdrawn. 

18 Q (continuing) I show you this check and ask 
19 you to look at the front and back, and tell me whether or 
20 not your signature appears on the check? 

21 A Yes, sir. 

22 Q Where does your signature appear, as far as 
23 the front of the check is concerned? 

24 A. My signature is on the bottom right-hand -- 

25 THE COURT: Are you the maker? 


17a 


N.Miller-direct 12 
THE WITNESS: Yes. 
THE COURT: On behalf of the corpora=- 
tion or individual? 


THE WITNESS: 1680 Realty Corporation. 


BY MR. FELDMAN: 


Q Look at tt’ back; do you say your signature 
appears? 
A Yee. sir. 

Q In the position of endorser? 
A Yes, sir. 

Q Are there any other endorsers on the check? 
A Miller Stormguard Corporation. 


MR. FELDMAN: I offer the check in 
evidence. 

MR. ADLER: Would you provide the date 
of the check for the record? 

MR. FELDMAN: I will. 

MR. ADLER: No objection. 

THE CLERK: Check marked in evidence 
as Plaintiff's Exhibit l. 

MR. FELDMAN: For the convenience of 
the Court, it is in the amount of $65,000, 
December 16, 1957, and it shows it as paid 


December 19, 1957, through ths clearang bank, 


18a 
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MN. Miller-direct 13 
which in this particular case is the 
Manufacturers’ Trust Company, as it was then 
known. 


BY MR. FELDMAN: 


Q Mr. Miller, who is David Rausch? 
A He was my accountant and then my employee, 
Q And do you see Mr. R-usch's handwriting any~ 


Where on Exhibit 1 in evidence? 
A I am not acquainted with his landwriting, but he 
made out the check, as far as I know. 
Q Let me ask you this -- 
MR. ADLER: Opjection,. 
THE COURT: Sustained. 
MR. ADLER: I move that the witness's 
last answer be stricken. It is pure conjecture, 
THE COURT: Yes. 
BY MR. FELDMAN: 
Q tir, Miller, the words “Ned Miller“ written 
in ink on Exhibit 1, are they in ycur handwriting? 
MR. ADLER: Objection. The witness 
testifiedthat he drew the check. 
THE COURT: No. He said he was a maker 
of the check, a signatos for the corporation. 


Q So we are clear, there is a portion of the 


19a 


c— 


wm 


a 


LS eo oe ae ce 
/ 


N. Miller-direct 14 
check “pay to the order of Ned Miller." Is that in your 
handwriting? 

A No, sir. 
Q How long had David Rausch been an amployee 


of Miller Stormguard? 


A As an employee on or about 1952. 
Q Before that, wuat was he? 
A My accountant for over 30 years, up to the time of 


the termination. 


Q In 1954, '55, ‘36, ‘57, did you draw checks? 
A NO. 

Q Who had supervision of the books of Miller 
Stormguard? 
a David Rausch, 

2 And the checkbook of Stormguard? 
A David Rausch. 

Q Did you draw checks yourself? 
a Never. 

Q With regard to 1630, who supurvised the 


books and records? 


aA Javid Rausch. 
Ci And the caecks? 
A David Rauscna. 
Q Did you write checks on 1680? 


20a 


| N. Miller-direct 15 

2 A Never. 

: Q Did there come a time, Mr. Miller, when your 
association with David Rausch changed: 

5 A I did not hear that last word. 

6 Q I apologize. I turned fram you. 


Did there came a time when your association 


3 with David Rausch changed? 

9 A Yes, sir. 

10 Q About when was that? 

nN A About Labor Day, 1962. 

12 Q Mr. Miller, did Mr. Rausch have a signature 


ox signatory authority on the general checking account of 
Miller Stormguard? 

15 A No, sir. 

16 Q After Mr. Rausch left, did you find that 
Mr. Rausch had issued checks and signed on the Miller 


Stermguard account? 


19 A I did. 

20 Q Do ya know to what extent he had done this? 
21 A Over a half-million dollars’ worth. 

a Q Did you ever locate that half-million dollars? 
23 A Never. 

“ Q Mr. Miller, did you call for an- udit of 


your books by an independent auditor? 


2la 


N. Miller-direct 16 


A I did. 
Q Who did you use? 
A Mr. Milton Seikmnan. 
Q Is he here? 
A Yes. 
Q Did he audit your books? 
A He did. 
Q Following that audit, did Mr. Seikman discove 


anything concerning the relationship of 1680 and the 
govecnment of the United States with regard to the 


filinc of income tax returns? 


A I don't understand that. 

Q Let me put it bluntly: was Mr. Rausch a CPA? 
A Yes. 

Q Who prepared the income tax returns of all 


your ventures? 


a Mr. Rausch. 
Q Of Stormguard? 
A Absolutely. 
Q Your pergonal tax returns 
A Even my daughter's. 
Q And I assume Mrs. Milier, since you filed a 


joint retin? 


A Yes. 


22a 


N. Miller-direct 17 


Q Now, with regard to 1680, did you discover 


during the course of Mr. Seikman's audit that 1680 had 


rever filed an income tax return? 


A 


So I have been told. 


Q And when you learned that, what instructions 


if any did you give Mr. Seikman with regard to the govern- 


ment of the United Sttes? 


A 


What instructions? I told him to tell the government 


what was taking place. I didn't know what happened. 


Q Following that, if you know, did Mr. Seikman 


communicate with the government? 


A 


Yes. 

Q Did the government then come in and do an 
Yes, sir. 

Q Was it as a result of this audit that the 


issue of the $65,000 as a dividend arose? 


A 


out. 


Yes, sir. 

Q And you paid the assessment? 
They took it. | 

Q Out of your bank account? 


I just soid my house, and they toox the money right 


Q And you now claim for the return of that 


23a 
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N. Miller-e-direct 18 


payment? 
A Yes. 
Q I ask you again, did you in 1957 personally 


receive any money from 16380? 


A Never. Not through the whole life of 1650. 


Q Did your wife personally receive money as 
far as you know? 
A No, sir. 

MR. FELDMAN: Nothing further. 

CROSS-EXAMINATION 
BY MR, ADLER: *~ 

Q I believe that Miller Stormguard was incor- 
porated in 1°47? 
A A conglomeration of corporations and 30 on. It was 
a change of name. The canpanyv was in business for about 50 
years, There were chmges in names, according to the produc 


being sold. 


Q In 1947 <- 
A There was a -= 
Q 1680 Realty Corporation, did that come into 


use in 1944? 
A Yes. 


Q Now, as I understand it, you were the Presi- 


dent and sole owner cf Miller Stormguard from 1947 to 1971? 
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N. Miller-cross 20 


A My own family; daughter and «randchildren. 
Q Did you still own the remaining 55 percent? 
A Yes. 
Q So you owned 55 percent of the voting stock 
today? 
“a 
A Yes, sir, I do. 
Q I believe that Mr. Rausch, from 1955 to 1962, 


was Vice-President of Miller Stormguard? 
A Yes, sir, I believe so. 

Q And from 1955 to this date, sir, have you as 
President of Miller ftormguard, been the Chief Executive 


Officer of the company? 


» 


Ys. 
Q As Chief Executive Officer, have you had the 


final decisions as to all phases of the business? 


Rd 


Yes, sir. 

Q 1955 to this date, sir, you, as President of 
1680 Coney Island Realty Corporation, were the Chief 
Executive Officer of that company? 

A Yes, sir. 

Q And as the Chief Executive Officer, you had 


the final say as to all phases of the business? 


A Yes, sir. 


sod 


Q You testified, sir, on direct examination that 
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after you dis charged Mr. Rausch, that with the aid of 
Mx. Seikman a Ciscovery was made that some $500,000 worth 
of checks were written on Milla Stormguard by Mr. Rausch, 
although he was not an authorized signatory? 
A Right. 

Q Isn't it true that you were not able to 
Getermine that Mr. Rausch actuaily issued any of those 


checks to wrong parties? 


A That is complicated, and I have to give a ccomplicat- 


ed answer, 

I never knew that the people paid were not paid 
by me. I was also signing checks as an officer cf the 
corporation. There was duplication. I could not verify, 
and that is why I don't know what happened to the money. 

Q You were signing checks? 

A Yes, I was the only one entitled to sign checks 


Outside of my wife. 


Q Is that Stormguard? 
A Yes. 

Q In 1955 to 1957, were you signing checxs? 
A Adsolutely. Ail the time, I was signing checks, 

Q and the realty account? 
a I was the only one.My ..ste also had authorization. 


~ 


Q I ask you again, after Mr. Seikaan did his 
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audit, the half-million doll©s worth of checks written on 
the Stormguard account, for which Mr. Rausch was not 
authorized <== you were not able to find out that any of 
the checks were inproperly written by Mr. Rausch? 

A There were some checks given out to people whom he 
kad no right te ones it to, and I wouldn't have given it 
to them in the first place, but cthers were duplicates. 
We could never get the books of the other corporations to 
substantiate whether they were properly issued or not. I 
had no chance to know they had received duplicate payment. 
THE COURT: I think we will recess at 
this point for lunch.” 
(Luncheon recess taken.) 


(@ntinued on following page) 
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it was much more than that. 
MR, ADLER: Do you remember that 
testimony? 
THE COURT: Here she is now. 
MR. ADLER: Yes. 
THE COURT; (Addressing reporter.) 

What are the last two questions? 

(Whereupon, the reporter read as 
directed.) 

THE COURT: Okay. 

MR. ADLER: Okay. 

Will you resume the stand, please? 

NED 4 ILLER, having been previously duly sworn, 
resumed the witness stand and testified further 
as follows: 

CROSS-EXAMINAT ION 

BY MR. ADLER (continuing): 

Q The reporter just read back your last 
answer, wherein you said that Mr. Rausch issued checks to 
people that he had no right t give them to. Was that 
your statement? 

A Yes, six. 


Q All right. Now,ia rect, aster Mr. Seikman 
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had entered the picture, after Mr. Seikman had done his 
audit, is it an accurate statement that neither you nor 


Mr. Seikman were able to make heads nor tails of the whole 


situation? 
A That's true. I think -=- might be. 
Q Thank you. 


Now, therefore, isn't it also a fact, 

Mr. Miller, that neither you nor Mr. Seikman, as far as 
you know, to your own knowledge, were ever able to develop 
any proof to your own mind that these checks -- these 
$500,000 of checks == were not written for valid business 
purposes? 

MR. FE? OMAN: Your Honor, this is 
argumentative. Just a moment. This is argu- 
mentative. It may go either way. 

THE COURT: He can answer it. 

THE WITNESS: That is not so. I know 
definitely for a fact that there were many 
items which were in controversy here, many 
items which were -=- in my position, were 
fraudulent all the way through. 

And that's what we are doing right 
now. We are stili fighting. 


Q That's your own position, isn't tht right? 
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A Yes. 

Q That's your own conjecture; isn't that 
right? 
A I don't know what the word “conjecture” means. That 


is my opinion, yes, sir. * 

Q Mr. Miller, the year 1955, is it uccurate 
that a check for $65,000 was issued by Miller Stormguard 
Corporation to you personally? 

A Yes, sir. 
MR. ADLER: Mark this for identifica- 

tion as Government's Exhibit l. 

THE CLERK: Document marked for iden- 

tification as Defendant's Exhibit A. 

BY MR. ADLER: 

Q Mr. Miller, I show you a document marked 
Defendant's Exhibit A. for Identification. Is this your 
signature? 

A Yes, sir. 
MR. ADLER: I offer Defendant's Exhibit A 
in evidence, 
MR. FELDMAN: No objection. 
THE COURT: All right. 
THE CLERK: Defendant's Exhibit A 


previously marked for identification now 
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: Q But there was income earned on this invest- 
3 ment? 

4 A Yes. 

5 Q You reported these earnings on your annual 
6 Federal Incone Tax Return? 

7 A I presume so. Yes, sir. 

8 Q M. Miller, Plaintiff's Exhibit 1, which is 


in evidence =-- this is the 1957 check from 1680 Coney 
Island Realty Corporation, made out to yarself, in which 
you have testified that you endorsed -- 

2 A Yes. 

3 Q For the record, I am putting Plaintiff's 
Exhibit 1 in front of you now, 

5 A ws, sir. 

16 “a All right. Now, at the tixe that you both 
signed this check and turned it over and endorsed it to the 
account of Miller Stormguard, did you understand that this 
was a repayment of the 1955 reported loan made by you from 
Miller Stormguard? 

A All I know is timt Mr. Rausch told me this was 
necessary, but I had to sign thia in order to do it. And 

I did whatever he told me. He was the man that made all the 


decisions on allthe finances, 


Q Mr. Miller, do you recall that approximately 


3la 


N. Miller-cross 33 


a year ago cc » that you appeared in this building? Not 
in this courtroom, of course, for the taking of your depo- 
sition by myself representing the government? 
A I remember you asked me some questions, yes, sir. 

Q Do you remember -hat your answers were made 
under oath? 
A Yes, sir. 

MR. ADLER: Page 21. 

Q The question I asked you: 

“Was it your understanding that by using 
this check --" 

Thies is referring to the 1957 check, Plain- 
tiff‘s Exhibit l. 

“m-and then endorsing it over to the Storm 
guard Company, that this was a repayment of a loan by 
Stormg.ard to you?” 

“Answer: Absolutely." 

A I presume that's what it was. 
Q Now, let me ask you the question, tir. 
Was that answer that you gave, the “absolute- 


ly" answer, correct, at the time you gave it? 


A I presume that's <-- I believe it to be the truth. 
Q And that is a correct answer, now? 
A All I know is -- 
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Q Would you answer my question? 
A Sir? 
Q Is it an accurate -- 
A You confuse me very badly at the time. And all I 


know, is, at this point the -—- I am telling you that the 
man told me that this was * transfer of some kind,and that 
I had to do it that way. And I did whatever he told me 
to do. 
MR. ADLER: I move to strike out the 
witness’. «nswer as not being responsive. 
THE COURT: It's not responsive. Listen 
to his question. 
BY MR. ADLER: 
Q Sir, I want to reread the -- 
THE COURT: What pye? 
MR. ADLER: Pages 21 and 22. 
Q The cguestion that I asked you and the answer 
that you gave me at this time under oath -- 
A Yes. 
Q “Question: Was it your understanding that 
by using this check -——" I am referring now to the 1957 
check. 
“—-and then endorsing it over to the Storm 


guard Company, t!.at this was a repayment of a loua by 
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Q You received a few hundred dollars back? 


That's about all. 


4 Q What did you do with that money? 


5 A What did I do with that money? I presume I must have 


kept it. 


7 Q I mean, in your own personal account? 
I presume so. 
MR. ADLER: Your witness. 
* REDIRECT EXAMINATION 
BY MR. FELDMAN: * 


At the same time, Mr. Miller, that you were 


Q 
examined by Mr. Adler, were you asked the following ques- 
tions and did you give the following answers: 
MR. FELDMAN: And I am reading from page 14. 


"“Questio': Referring to the year 1955, I 


Q 
believe that during the course of that year there was 4 
check issued from Stormguard to you in the amount of 


19 $65,000. Do you recall that? 


20 "Answer: Yes, sir. 

21 "Question: Do you have a copy of this check 
22 | here? 

23 "Mr. Frederick: We do not have that check. 


24 That disappeared. We have no idea where that one is. 


"Answer: I can't find it. 
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“That's how I came to borrow it, and he gave 
me the whole formula, as to how to work it out. He told me 
I would have to sign a note and pay interest, which I 
agreed, and I went through all the formula I was supposed 
to go. I did whatever he told me." 

Were you asked those questions amidid you 
give those answers? 

S Absolutely. 
me) Reading now fran page 17: 

"Question: I am referring to a document 
which I believe your attormey, Mr. Frederick, has brought 
with him this morning. This is a document dated June 
third, 1955. 

At the top it says ‘$65,000 on demand. 
Hereafter I promise tg pay to the order of Miller Storm- 
guard Corporation $65,000 at' and then it gives the Coney 
Island Avenue address, ‘interest at 25 percent per annum.’ 
Is this yoursignature, sir?" 

"Answer: Yes, sir. 

“Question: It says ‘Ned Miller.' 

“Answer: Right. 

“Question: This interest at 24 percent, 
how is that determined, what interest rate were you to pay 


on this? 
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"Answer; Mr. Rausch told me this was the 
broper rate to put down. whatever he told me, I did." 

Were you asxed those questions am did you 


give those answers? 


» 


Yes. 
MR. FELDMAN: I ask counsel to concede 
that the document referred to in the section 
just read is now Defendant's Exhibit A in 
evidence, 
MR. ADLER: Yes. 
BY MR, FELDMAN: 
2 Reading again from page 13: 
"Question: At the time that you made this 
loan and signed the note and the letter of June third, 1955, 
what was your understanding as to how long this note was 
beginning to remain outstanding? 
“Answer: Well, I had hoped to pay it off 
in a few years at the most. In fact I did make payments 
back from time to time. He asked me for money and I gave 
him monies. 
"Questicn: Did you make the payments of the 
principal on this loan? 


“Answers Igave hin everything he asked me. 


He askec me for monies on account, At one time I even took 


36a 


_ 


nN 


wm 


MN 


foe] 


24 


25 


N. Miller-redirect 53 
the form of interest or principal, and he told me how much 
he wanted, and I gave it to him. I told you, at one time I 
issued a check that I took from a savings bank, a cashier's 
‘check, and turned it over to the company, endorsed it over 
to the company for part payment of whatever was due. 
“Question: How much was that check for? 

“Answer: I don't know, It was a number of 
thousands of dollars. I can't remember exactly. I, was 
quite a substantial check." 

Were you asked those questions and dd you 
give those answers? 

A Correct, sir. 

2 Mr. Miller, did you ever get one penny out 
of thut $65,000 that was issued out of 1680 in 1957? 
A Absolutely not. Not only that, I never got a penny 
out of the 1680 Corporation since its inception -- since 
the very begiriing, not one dime ever came into my 
pocket. 

Q Now, let me ask you a question, Mr. Miller. 
Did you ever see any books and records of 1680? 
A No, sir. 

Q Did you ever see any bocks and records of 


Miller Stormguard? 


A I never had any. I don't even look at them right 
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now. I don't know. 

Q In 1955, ‘56, ‘57, right up to the time that 
you found out something about Mr. Rausch, who took care of 
those books and records? 

A Mr. Rausch was the only man that took care of any- 
thing pertaining to finances, money or anything like that. 

Q Did he handle all the financial decisions of 
your company? 

A Yes, sir. 
MR. FELDMAN: I have no further questions. I 
THE COURT: Just a moment. We will take 
a short recess. 
(Recess taken.) 
RECROSS EXAMINATION 
BY MR. ADLER: 

Q Mr. Miller, as I recall your testimony earlie 
in the afternoon, you testified that in 1955, when Miller 
Stormguard issued that check to you for $65,000, that you 
took that check and made a personal investment in Pitts- 
burgh Properties; is that right? 

A Yes, sir. 

Q At the time that you made that investment, 

that -- in that time in 1955, that would be a standing 


investment made by you; is that right; that's what you 
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MILTOWNS SEIKMARN, called as a witness, being 
@uly sworn by the Clerk of the Court, testified as follows: 
DIRECT EXAMINATION 
BY MR, FELDMAN: 
Q Mr. Seikman, you are a certified public 


accountant, licensed in the State of New York? 


A Yes, sir, I am. 

Q You are certified in the State of New York? 
A Yes. 

Q For how long have you been a certified 


public accountant? 
A Since 1949, 

Q Me. Seikman, when for the first time did ym 
have anything to do with the company known as Miller Storm- 
guard or 1680 Coney Island Avenue Realty Corporation? 

A In 1962. 

Q Briefly, what were the circumstances of 
your becoming involved wth them? 

A I was recommended for this account by their insur- 
mce company broker. I met Mr. Miller at his home and asked 
him some pertinent questions. And at that time, within a 
few days, I went down to the premises and started to do 

an audit. 


Q Did you ever meet a Mr, Rausch, a David 
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Rausch? | 
A Yes, 1 did. 

Q Now, just so that I can get a certain phase 
out of the way before we get down to the transactions that 
we are primarily concerned with here, didyou have 
occasion to deal -=- concerning Mr. Rausch -- with the 
District Attorney's office in Brooklyn? 

A Yes, sir, I did. 

Q Was the onto mtter of Mr. Rausch's 
association with Mr. Miller the subject of an investigation 
by the District Attorney in Brooklyn? 

MR. ADLER: I object at this time. I think-- 
THE COURT: I con't know what this 
has to do with the -- 
MR. ADLER: It has nothing to do 
with the dividead situation. 
Your Honor, I just mentioned it 

since there is no jury present. 

THE COURT: I understand. But it doesn't | 
make any difference. 

MR. FELDMAN: Just to indicate that 
this was not merely a -=- 

THE COURT: It doesn't make any 


difference. 
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MR. FELDMAN: All right. 

2 uow, Mx. Seixnan, did you have occasion to 
audit the books and records of 1680 Coney Island Realty 
Corporation when you came to do Mr. Miller's work? 

A The records, yes. 

Q Why do you distinguish between records and 
books and records? 

A Because the only books that 3 was able to find were 
kooks that were begun at the beginning of the corporation 


and were never continued, 


Q Did 1680 in fact have any books and records 
as of 1955? 
A No. 

Q "36, °S77 
A NO. 

Q Ia the course of your avdit of the affairs 


of 1680, did you have occasion to determine whether or not. 
1680 filed income tax returns? 
A As far as I could see from the records, there were 
no income taxes paid. 

Q And were there earnings in 1680? 
A After a thorough investigation I determined that 


there were earnings, but without being able todetermine 


the exact amount of them. 
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Q When did you first start your audit of 1680? 
Approximately what year? 
A In -- the end of ‘62 or beginning of ‘63. 
Q Fine. I want to get a ronen span relationship. 
Now, did you have occasion to audit the books 


of Miller Stormguard? 


A Yes, I did. 
Q Was that about at the same time? 
A Yes. 
Q With regard to Miller Stormguard Corporation 


did your audit determine who was involved with those 


books and records? 


A Yes, it did. 
Q What did you determine? 
A I determined that the control at that time was 


David Rausch, and that he was in complete control of all 
the records and books. 

Q Incidentally, where were the checks of 1680 
kept? 
A I was able to find them strewn literally in various 
spots, including his desk, and old files, various places 
throughout his office. 

Q So that you actually had to conduct a 


physical search of the affairs of 1680, of its records, 
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to determine wit records there were? 
A Correct. 
2 Now, with regard to Miller Stormguard when 
you did your audit, did you determine or did you find out 
who had signatory powers on the principal checking account 


of the corporation? 


A Yes, I cid. 
Q Who dic have those signatory powers? 
A The only one that had the signatory powers on the 


general checking account was Mr. Miller and Mrs. Miller. 


Q Was there any other accounts? 
A Yes, There were very numerous accounts. 

Q Did Mr. Rausch have a signature on any of 
©h 2m? 
A Yes, he did. On two accounts. One, a payroll 


account, and another, a Miller Stormguard special account. 
Q . What was the special account used for? 
A The special account was used at the time that 
Mr. Miller was away on vacation or cut of town for any 
reason whatscever, wherein Mr. Rausch had permission to 
sign on this -- on these checks, so that the business could 
continue in the absence of Mr. Millar. 
Q I assume the payroll acccunt was an ordinary 


payroll account? 
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The payroll was an ordinary payroll account. 


Q Now, you have heard a lot of talk, I am sure, 


concerning the transaction involving the issuance of a 


$65,000 check from 1680 to Mr. Miller, and I think the 


‘ check is in evidence here as Exhibit 1? 

7 A Yes, I did. 

3 Q Mow, did you go to tle books of Miller storm- 
9 giard to find out how that check was handled on the books 

10 of Miller Stormguard? 

WW A Yes, I did. 

12 Q And do you have those books here? 

13 A Yes, 

14 Q Now, I assume that by this time, Mr. Seiknan, 
15 you have a fair degree of familiarity with this transaction, 
16 dn't you? 

7 A Yes, I do. 

4 Q All right. So that in order that we can cut 
19 


it short, and exactly how was this transaction handled? 
20 1680 issued a check in December of '57, $65,000. What was 
then done with it, ag far as the books and records were 
concerned? 
MR. ADLER: I object to the question. 
It calls for hearsay, The records are 


here, 


—y 


Ww 


3Y MR. FELDMAN: 
Q All right. Jo you want to look at the 
records? 


BY MR. FELDMAN: 


man. Was the cash receipts book missing at the very time 
you first came into Miller Stormguard? 
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THE COURT: He's going to lovuk at the 


records now. 


THE COURT: I suggest that you go 
through the records, rather than have <-- 

THE WITNESS: Well <-- 

THE COURT: No, 

THE WITNESS: All right. 

THE COURT: You don't like that? 

THE WITNESS: This check wag depos=- 
ited into the cash receipts of Miller Storn- 
guard Corporation. The cash receipts book 
itself is not in existence any more. However, 
the postings from that cash receipt; book 
went into the general ledger. And I was 
able to determine from that exactly what 


this was posted to, 


Q Let me interrupt you for a moment, Mr. Seik- 


393, it wasn't, 
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Q What happened to i 
A Well, there's been a number of attorneys that have 
been working on this case at various stages of the ct + 
and that book never came about. 

Q But you can reconstruct the transaction 
from the ledger? 
A Yes, I can. 

Q Will you go to the ledger and tell us to 
what account was the $65,000? 
A The cash -- the cash was deposited into -— as 4 
debit to the cash account.The credit went to an account 
called exchanges. 

Here it is. No. 

Q Would you look at the cash disbursements 
account and see whether or not you can find it? 
A Well, from the cash disbursements account, that was 
yes, that will give me the page number. This is the 
account that the cash originally receipted war put in, as 
a receipt of part of $161,000. 

Q All right. Now at the same time, did -- at 
t. » same time that these transactions occurred,was there 
a loan account on the books for Mr. Miller? 
A Yes, there was. That's here on page number. three in 


the amount of $65,000. 
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Q Did that loan receive any credit? 
A ®, it did not. v 
Q So that che 1957, $65,000, it was received by 


Miller Stormguard, did not appear at any time in the 
Miller loan accounts; is that right? 
A No, it did not. 

Q All right. And now, Mr. Rausch then issued 
a $65,060 check at the same time that the December $65,000 
check was received? 
A Yes, he did. 

Q When -=- 

MR. ADLER: Objection. Unless there is 

some toundation laid for the fact that the 

witness is aware of who issued that check, 

I move that the question and answer be 

stricken. 

THE WITNESS: May I just add one 

thing? I am only saying it was he, for the 

simple reason that I examined so many of his 

check that I was quite certain as to his 

writing. 
BY MR. FELDMAN: 

Q In other words, the same writing on all the 


other checks that you saw -- 
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Miller Stormguard and was credited to this exchange account, 
Mr. Rausch issued a $65,000 check to Ned Miller; is that 
right? 
A I would say, yes. 
Q Right. Now, did he ever deliver that check 


to Ned Miller? 


A No, he did not, 
Q Did you ever find the check? 
A Yes, I did. 
Q Where did you find it? 
A Mr. Rausch's desk. 
Q I show you this paper and ask you whether 


this i: the check that you found? 


A Yes, it is. 
Q Was that check ever signed by Mr. Miller? 
A No, it was not. 


MR. FELDMAN: I oifer it in evidence. 
MR. ADLER: No objection. 
THE CLERK: Check marked in eviden: 
as Plaintiff's Exhibit number 2. 
MR. FELDMAN: Thank you kindly. 
BY MR. FELDMAN: 
Q M. Seikman, here was a check which had been 


written in the checkbook; is that right? 
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A Yes. 
Q Exhibit 2. Never signed by Mr. Miller; is 
that right? 
A Correct. 
Q Never cleared through the bank? 
A Never did. 
Q Was it entered in the Exo0ks? 
A Yes, it was entered in the cash disbursements book | 


as the last item for the year. 

Q So that -- so far as anybody examining the 
books that were kept by Mr. Rausch, if this transaction 
were looked into, it was -= it would look as an orcinary 
exchange? 

A Yes, sir. 
MR, ADLER: Objection. It calls for 

a conjecture on the witness's part. 

THE COURT: If he knows. I will take 
it as an accountant. 
THE WITNESS: The answer is “yes." * 
BY MR, FELDMAN: 

Q And somebody would have to go to Mr. Miller 
to find out if ‘Miller had gotten the $65,0C0? 
A Yes, he would, 


Q So far as the books were concerned, this 
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Q Yes. 
A Correct. 
Q I believe that you -=- I believe in spite of 
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would be forever. At the time in 1962 and 
‘63 when I was doing the work for hin, it 
became apparent that Pittsburgh Properties 
at that point was failing or <= and tkt 
something might have to be done about this 
investment in Pittsburgh Properties, but it 
was always his hope that it would be a 
standing investment,“ 

Now, the questions that I read to ym, are 
they «curate and are they your answers, 
accurate? 

THE WITNESS: Yes. 


BY MR. ADLER: 


Q You still agree with that today? 
A YS. 
e 
Q Sir, when you made your audit in 1962, I 


believe that you discovered that on the principal account 
of Stormguard, that only mr. Miller and his wife were 
authorized to sign checks; is that right? 

A Yes. You're talking about the general, main 


checking account? 
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this, you discovered that Mr. Rausch had written some 
$500,000 of checks on this general account; is that right? 


A That's correct. 


Q I believe that you made an attempt to audit 


these checks? 
A I did audit the checks, 

Q And, sir, isn't it accurate that as far as 
you are able to determine, that these checks were written 
for a valid purpose? 

A It was written for what was <= the answer is, yes. 


MR. ADLER: No more questions. | 
REDIRECT EXAMINATION 
BY MR. FELDMAN: 

Q When you say, the answer is yes,with regard 
to whether they were written for avalid purpose, did the 
checks as issued by -- signed by Mr. Rausch, appear to be 
valid on their face? 
4A On their face, they appeared to be valid, correct. 

Q When you attempted to find out whether or not 
they were in fact valid, were you ever able to determine 
whether they were or were not? 

A No, I was not able to determine outof all those 
checks, whether they were all valid. 


Q Were there checks written to persons who were 
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related to Mr. Rausch? 


| 
A There were, yes. 

4 Q And did your audit disclose that Miller did 

5 not know why these people weren't being paid? 

6 A That's correct, 

‘ Q Did your -- did you determine that in certain | 
8 instances one account had been paid twice? 

9 A Yes, I did. 

10 Q Was there evidence indicating that the pay- 
n ments had been made which resulted in kickbacks? 

12 A I was never able to determine that because of self- 
3 incrimination that any of these checks were kickbacks, 

" Q But you attempted to find out? 

15 A, I attempted to find out, yes. 

16 Q As a matter of fact, didn't you came into the 
Vv picture when one of the Miller suppliers complained to Mr. 
" Miller about a kickback that Mr. Rausch was demanding, or 
v something of that sort? 

20 MR, ADLER: Objection. It calls for 

21 hearsay. 

22 THE COURT: Yes, I would say so. 

o BY MR. FELDMAN: 

” Q Do you recall the circumstances of who recom- 
25 


mended yor to Mr. Miller? 
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A Yes, I do. 
MR. ADLER: Objection. 
Q Who did recommend you? 
THE COURT: I think we had tht before. 
Some insurance -- 


MR. FELDMAN: Not whom. 


THE WITNESS: Yes. 


BY MR. FELDMAN: 


Q Who recommended you to Mr. Miller? 
A Mr. Levine. 

Q Who is Mr. Levine? 
A ® is his insurance broker. 


THE COURT: I know that. 


Q M. Seikman, did Mr. Miller have other loan 
accounts? 
A Yes, he did. 

Q And were payments made to those accounts and 


recorded in the books of the corporation? 


A Yes, they were, yes. 


Q And you determined that this was not a loan, 


that this was a dividend? 


MR. ADLER: Objection. I don‘t under- 


stand the -=- 


THE COURT: I don't understand that, 
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2 BY MR. FELDMAN: 

3 Q There came a tine when this -=- 

4 MR. FELDMAN: I will withdraw the 

5 question. 

6 Q There came a time when this $65,000-— 
7 MR. FELDMAN: I will withdraw that. 


The $65,000 loan remained on the books 
of Miller Stormguard to Mr. Miller and was 
there when you came in; is that right? 


1 THE WITNESS: That's correct. 


12 BY MR, FELDMAN: 

13 Q What happened? Did there come a time when 
14 the loan was wiped out? 

15 A Yes, there did. 

16 Q When did that happen? 

7 A That happened after the examination by Mr. Kreps. 
18 Q Mr. Kreps being the Internal Revenue agent? 
19 A fhat's correct. 

20 Q And what caused that determination on his” 
21 examination? 

22 A After examining the 1680 set of the records that 


I had presented to him, he determined that the check for 
1957 was to be construed as a dividend to Mr. Mile 


personally. And therefore the payment of the endorsement 
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2 by Mr. Miller back to Miller Stormguard represented a 

3 repayment of the 195: loan on the Mi.ler Stormguard. 

4 Q So far as you know, did Mr. Kreps have avail- 
5 able to him a:.y anformation other than what you have told 

6 us here? 

7 A As far as I know, no. 

8 Q So it was purely on what we have now on the 

9 record that Mr. Kreps determined that this was a dividend; 
10 is the right? 


11 MR.ADLER: Objection. 


12 THE COURT: Well, he is asking hin. 

13 I wils allow it. 

14 BY MR. FELDMAN: 

15 Q Is that right? 

16 A Yes. 

17 THE COURT: I will allow it. 

18 MR. ADLER: Let me state my objection 
19 for the record. 

20 THE COURT: Sure. 

21 MR. ADLER: It's a little bit different 
22 than what I said before. I think the attempt 
23 here is to try to impeach the agent's 

24 determination. 

25 MR. FELDMAN: Oh, no. 
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THE COURT: No, I didn't get it that 
way. 

MR. FELDMAN: That is my -- 

MR. ADLER: I object if that is the 
purpose of the question. 

THE COURT: I get it the other way 
around, that the agent decided, well, it's 
a good way to make a dividend, and that's 
what I am going to declare it, 

That's all I understand it as. 

BY AR. FELDMAN: 
Q Following tht -- 

THE COURT: From his standpoint as 
the person investigating the account and 
finding no other reason for it, it probably 
sounded very good at the time. I had to 
decide now whether or not it was good. I 
know where we are going, almost. 

BY MR. FELDMAN: 
Q and -- 

THE COURT: By tomorrow I may forget, 
but right n I know. 

BY MR. FELDMAN: 


2 And did he also then disallow the interest 
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Yes. Two of the years. 


Q For two of the years. So far as the statute 


of limitations <-=- 


A 


Permitted. Right. 
Q At the time that you did -- 

THE COURT: He allowed some interest. 

THE WITNESS: He had to allow some 
interest, because that was outside of the 
statute of limitations. 

THE COURT: I understand. Is that the 
time that he declared it a loan, or declared 
it a dividend? 

THE WITNESS: I don't recall. 

THE COURT: On the $65,000. 

THE WITNESS: When he said, this is 
now a dividend, and this check now repays the 
original loan, therefore, there is no neces~- 
sity to have interest -- 

THE COURT: Anymore. 

THE WITNESS: Right. Therefore — 

THE COURT: I understand. 

THY WITNESS: The interest expense 


was invalid and was disallowed in two of the 
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years, 

THE COURT: Two of the years, Because 
of the statute of -- 

THE WITNESS: Yes. It could have been 
gone back further, but it was disallowed 
because of the statute. It could only go 
for the two years or ‘'6l, I think it was. 

THE COURT: All right, I understand. 

MR. FELDMAN: No further questions. 

THE COURT: All right, we will take 
a short recess. 

(Recess taken.) 

MR. FELDMAN: Your Honor, I have no 
further questions. 

THE COURT: All right. 

MR. ADLER: Just one or two. 


THE COURT: Okay. 


RECROSS-EXAMINATION 


BY MR. 


ADLER: 


Q Mr. Seikman, you testified that Mr. Miller 


paid inte est for certain years on the purported loan? 


A 


Yes. 


Q Is that right? 


Yes. 
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MR. ADLER: Weli, just briefly. 

It is clear from the law that what- 
ever the allegations were and whatever in- 
ferences may be in the record as to 
Mr. Rausch's impropriety,in fact what hap- 
pened in this case was that $65,000 was 
originally taken out of Miller Stormguard 
Corporation and used by Mr. Miller for his 
own personal investment, for his own eseeensi. 
gain. 

Income on that was reported by 
Mr. Miller on his personal tax return. It 
is, as Mr. Miller said, was done by him 
at Mr. Rausch's recommendation, which we 
dor t think makes any differcace because 
Mr. Miller did it as a way to invest excess 
funds that the corporation had in a long-tem 
standing matter.* 

Mr. Seikman has testified that basic- 
ally on his conversations with Mr. Hiller, 
the following was true: 

Number one, that so long as Pitts- 
burgh Properties, that the investment existed, 


that there was no intention by Mr. Miller to 
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EXHIBIT 2 
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PLAINTIFFS' EXHIBIT 3 - COPY FEDERAL INCOME TAX RETURNS 
WITH DOCUMENTS ANNEXED FOR YEARS 
1955, 1957, 1958, 1959, 1960, 1961 
(1956 MISSING) 


( REPRODUCED HEREIN AT PAGES 64a TO 96a ) 
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FORM 1040-ES DECLARATICN OF ESTIMATED INCOME TAX—1959 
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PLAINTIFFS' EXHIBIT 3 
Page 2 
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EXEMPTIONS FOR PERSONS OTHER THAN YOUR WIFE AND CHILDREN 
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PLAINTIFFS' EXHIBIT 3 


nm O40 | U.S. INDIVIDUAL INCOME TAX RETURN—1958 
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included in this retum. (c) Additional $600 exemption if blin.. .4 end of taxable year. . . . D Youne!lf 0 Wile eon § 

2. List first names of ourchildren who ./o AAs Enter number 
qualify as ; give cers eat st an-ancennssanenccesepas eunewmannecenmvamme GP ChNarE® 
oe Saco on Yen ene on Ueted———— > 

3. Enter number of exemptions claimed for other persons listed at top of page 2......--6-eeee S pigkes cneaice sietres 


4. Enter the total number of exemptions claimed on lines 1,2, and 3... --_ ~~. 


5. Enter all wages, salaries, bonuses, commissions, tips, and other compensation before payroll deductions (inchs +g ony 
exces of expense account oF similar allowance paid by your employer over your ordinary and necenary business expenses, See lastuctioss, pp. Se) 


Employer's Name Where Employed (City end State) (a) Wagea, oe. 


(0) facome Tax Withbeud 

e MItheRm- STORM OCYARD CARP. Bwewm, wy. $.29,.¢29) -|$ Doo lhs 

Se SELES TER FST LN EAE: ERIE CS. oe 

: $ i : Enter totais here ———> $7 7,292.9 (=. oo 2 

6. Less: Excludable “Sick Pay” in line 5 (see instructions, page 7. Attach required statement.) . | {| If either you or yeu" 

Z 7. Balance (line 5 less line 6).....-. BP eaten thls dealer stcoear vheavlee ii kist cos waa $..7.7.99 0: =. peda: homed _ 

2) 8. Profit (or loss) from business from separate ae eee | —---n afore ely kid hom 

9. Profit (or loss) from farming from separate Cie Es cls cartes: (peer gece wi om 

fo) 10. Other income (or loss) from page 3 (dividends, interest, rents, pensions, etc.). 3 Ney Oy $9450, og we 
© _|.41. ADJUSTED GROSS INCOME (sum of lines 7, 8,9,0nd 10)... AG tions, page 5. 

Unmarried or legally separated persons qualifying as “Head Widows and widowers with dependent child who are entitled to the 
aw of Household," see instructions, page 7, and check here CJ special tax computation, see instructions, page 8, and check here oO 


~ Tax on income online 11. (If line 11 is under $5,000, and you do not itemize deductions, use Tax ‘ 
Table on page 16 of instructions to find your tax and check here (J. If line 11 is $5,000 or more, or |* LE3\— 

if you itemize deductions, compute your tax on page 2 and enter here the amount from line 9, page 9). s Zee 
13. (a) Dividends received credit from line 5 of Schedule J 


@ ATIACH 


wai ait (b) Retirement income credit from line 12 o1 Schedule K. .. . 


trom wages, 414. Balance (line 12 less line 13). . 
emit tines 13 


s through 16 | 19- Enter your self-employment tax from separate Schedule Cee Re..: 
tC} 
rad 


16. Sum of lines 14 and 15... oA Estee 
17. (a) Tox withheld (line 5 above). Attach For: -2, Copy B..... ‘ , o0ok\Ke 
® 


(b) Payments and credits on 1958 Declaration of —— (Rett) 
District Director's office where paid .....24° 4. °M40,....£4..2..... pccsssnasates 
18. If your tax {line 12 or 16) is larger than your payments (line 17), enter the sacanca ove here——> “ae Be bo 


Pay in tull with this return te “internal Revenue Service.” 41 less than $1.06, Ble soturn without peyment. 
19. If your ments (line 17) are larger than your tax (line 12 or 16), enter the OvenPaYmaNT here ->|¢ , 
0 oe then $5.08, ts (line 17) are larger than your tax (line 12,04 16) 
20. Amount of line 19 to be: (a) Credited on 1959 estimated tax $ de , (b) Refunded $_.. 
Pid you receive an expense allowance or reimbursement, oc charge expenses fo your employer? [) Yes GY Ne « 
ss 4 pe prem to your employer? * _0 Yee () Ne Gacrs) 
le your wife (husbond) Aling @ seperate return for 19se7? () Ves 
enter her | 


his) neme. 


Le 
1 dectore under the penolties of perjury 
odge and bellet is o@ true, correct, ond « 


stotements) has bees 
thon 
selating te the matters required to be 


examined by me 
the taxpeyer, his decioration le based on elt 


» «joint renin, BOTH WORMANG AND wife Mit? HOM “Taha agua ot ef. 
ROUSCH & EHRLICH ¥3 ‘f, 
a w= a ea cea ai 130 CLINTOOUSSECT ee 
' = <10—16—Teee7 1 
BROOKLYN i, NEW. YORK 


Te 


PLAINTIFFS' EXHIBIT 3 


Ferm 1040—1V38 EAE ME tiwine «+ 
a 


*» 


ewe 


Enter on line 3, page 1, uutthins ob extmattean deinad thane. 
> U an exemption is bad on a multiplesuppor agreement of a group of persons, attach information described on page § of instructions, . 
RR RRR RR A 


ITEMIZED DEDUCTIONS—iIF YOU DO NOT USH TAX TABLE OR STANDARD DEDUCTION 
Uf Musbend umd Wits (Meet Legally Separated) File Separate Meturves and One iterntzes Deductions, the Other Must Aloe fhe mise 
‘State to whom paid. if necussary write more than one item on a line oF attach additional sheets. Please pul your name end eddrens oe aay sitachments. 


So ee ee ae ci ee ee 


aesecerccocecce 206s0ebecsnccseeeesuneseszecesonseestnbessconnaaws ncbeendinSeasesecqnssossasibassentecdnosssenneteuenesy 


“Total ali but not to exceed 420% of line 11, page 1, except as adanthed ts on page 8 of instructions... . nm mALEe vb 
PIA eER- STORNG YARD TCORP CRNEE 2. 


NYS TAC Corgeas1 FFs Ons, Pearl « Co.5ui oe NE oe 
‘Taterest sais 


| NYS yneonme | eee Mara Ce 
_Mxre  RERL CIT ATe.. WET DERE my 
_ Taxes LM I Bg PN ce a eae mas F 2 ie | 


, Submit itemized list. Oe net enter any expense compensated by Insurance 0: olherwue 
Medical and 1. Cost of medicines and drugs IN EXCESS of 1 percent of line 11, page 1 i 
dental expense, 2. Other medical and dental expenses ....... P ee 
ph ah ol ig) Se eee eect e, Mae a Sent Aan ees kere ree 

* page 10) 4 Ein teen ti, page 1 .. H 
5. Allowable amount (excess of line 3 over line d. rs sastenationty: page 10, ‘ie limbations).. oe woman e-nnnneennnn| meme ‘ 


Other 488. Steer 26: sex... =. 


Deductions Sa cooling aes eb itediea teslodaseoeGatsind aictes eae td tinlanhe sting teeta eat } 
PSL SE Oa RE SEES Se SE ean ee EC Bee x pean ee aes a ee SPE Te dae Tk AES et dy SS : 
instructions and ; 
Gitachh: GAEOCIRR~ ferrari rmnrrrremrnnrre nae on sr rersnan eer nnenenanncennnnnonioneennnntnenneniocasocenses | 
tlon required) 4 3 3; 


_____TOTAL DEDUCTIONS (Enter here and on line 2 of Tax Com: 
TAX COMPUTATION—IF YOU DO NOT USE THE TAX TABLE 


» 1. Enter Adjusted Gross Income from line 11, page 1.2.2 cee cc eee cece ee ee ees t$irv¥ 
"9. If deductions am itemized above, enter total of tach dediections, ‘W deductions or not itemized end line 1, i 
obeve, is $5,000 of more: (a) a married person filing a separate retum enter $500, f 
(b) all others enter 10 percent of line 1, or $1,000, whichever is smaller... .... +f Fs0r 
3. Balonce (line 1 less line 2)... 220 cece cece , wereen ec CF 
4. Multiply $600 by total number of exemptio : claimed on line 4, ones’. RRR ati EI Syle ed Pic eG ge . 
5. TAXABLE INCOME (line 3 less line 4). RE ON Se NR a ip RY Beets ark ot on re Ce 
6. Tax on amount on fine 5. Use ovproprct tox ote xchadule on poge 15 of iincton, Do ot ne 


_Tax Table on p em poge YO a: | BAEI- 


E? _|t you had capital gains ins and the ‘altemative fox applies, ‘enter + the | tax : from om separate Schedule D.. Feveers 
“8. Tox credits. If you itemized deductions, enter: } 
(a) Credit bor income tax payments to a foreign country of U. S. possession (Attach Form 1116) $ NERS H 
<< eee tect nal eetia baa apteletaretemmaeiarmaicuat 


or ote | 
9. Enter here ond on line 12, page ‘1, the enous yr sean on line 6 or 7 less amount cloimed on line 8(c). . to 
- eTO--10—14567-1 oo 
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PLAINTIFFS' EXHIBIT 3 


iF INCOME WAS ALL FROM SALARIES ANL WAGES, IEAK Ure ints PAGE ANU FILE ONLY FAGEs 1, 
Schedula A—INCOME FROM DIVIDENDS ceceme trom somcgs (Bettag) and Lenn Amecushons sod Credit Unions should be entered 43 inteccst ua Schedule b) 


1. Name of qualifying comporation “declaring d dividend (See instructions, page 2 11): | Amouat | 


Unéicate by (), CW). U) whether held by hustend. wife, oF Sree esc ae 
A= nee Jat sstine. 7 Et TUR ne ee aie S$... 2tr—..| 
Readies oping ruses sub eaeonis Seba vspeub rises tavondiouaks 5, 632 BARD Cero coetly eee | 
gp Toto rrcteeeses cocteneceecntenees éo S POEM SE ALES ~ | 
- 9. Total. SAUER UTES Se OORT 
3. Exclusion of $50 (If both hedbortl ond eal stented dividends, each Is entitled to exclude 
not more than $50 of his (her) own dividends)... 5k cance e ee eees +J- j 
4. Excess, if any, of line 2 over line 3. Enter here ond on line 1, Schedule J........ eee... : 
‘Ss. Name of nonaualifying corporation declaring dividend: | 
i 
beoscevecseoe<s 50060S00400605058Ns 00 002s secesce $¢ -secsescessoccessueseses-ess cogs - -coccel, ! 
6 Riitedichian head’, Se dase cekenaid Ue PRT a PEER ENTE L Vite nec eeye oben . HARE ot UL. 
Schedule B—INCOME FROM INTEREST 
mae Name of payer ae ~ Amount ‘ <r. . = Name of payer yi SB ot “a ~ Amount 
eae. ae ae, See | RIAL NMEA EIS | “ae 7 
AS F fore... i Sas aS nee 
ee ee. ee ee - . wees soccer esecese | 
seid Se Se Enter total here=p Mtge 
Schedule D Summary—GAINS AND LOSSES FROM SALES OR EXCHANGES OF PROPERTY —s. 
1. From sale or exchange of capital assets (from separate Schedule D) . . Zieh lene +2 |e ee ae 
2. From sale or exchange of propert; other than capital assets (from separate Schedule b). Cre Cer Sey Seen a eneent Seee 
Schedule E E—INCOME FROM PENSIONS AND ANNUITIES (See instructions, page well 
1. mg ee Soe ea | ee Amount received this ye SR eee SRS 
9. Expected retum ....... $ 5. Amount _tdgdiacemnaieaaies . 
3. Percentage of income to be oncteded by line 3) . i 
_ (line 1. divided by line 2)... ..... % | 6. Taxable portion of Ps 4 line 4 over line 5). padiracdse acti eilens 
~ Fast 64.—Sitave your cest WE Go secevered Within tures pears ond your eanploper tas eontrtbuted pert Of the cost eh t 
1. Cost of annuity (amounts you paid). . |$.........--..... 4. Amount received this year... .. | Se 
9. Cost received tax-free in past years . ees “4 
«3. Remainder of cost (line 1 less line 2). .'$ | 5. Taxable portion (excess, if any, of line 4 over line 3). .|... 
Schedule G—INCOME FROM RENTS AND ROYALTIES 
, 1. tnd and niente : oo te 2 SE eee] He = cetacn | RI dn ney 
Oat 6 re OE ASR AED ED Exe, Sie eae Bed PBs cctsaestterspocced ER eaatiarsene Ree $ 
SAPiwocncancewecswcsnceeonocenmcwsesesss esnsesenseses [resece-ccccse-concnncne poceerencesrenedenrieeey [ovasercennorensseresecs|soueeenesassunacesnane t 
ena: Ba iN sh Snot ae! } 
ree SF ALA ELT NO DEN. | | = H 
SS SET | ; i 
Re Pal i, Ave Peet : f 
<= ; 
aaaaiaee } reer : eo Ls Peg ee) Se ee SEC eee } 
“ut LARS ieee i$ '$ is Netty | 
2. Net income (or loss) from rents and royalties (column 2 less .4m of columns 3, 4, and 5). . Peer) ae ane eae. Ee 
Schedule H.—OTHER INCOME am sey shar 
1. Partnerships (name and address) (74. 775 YR GM. Poorer ries. a seecenssesssere, of ASV Yo 
2 Se nae tas eater) > PARKA FYE... et a ees soniye Se 
3. Other sources (state nature). Wye 76. ! 
pi A RO AN er IN ES) 


o7O— 10--74487-5 
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PLAINTIFFS' EXHIBIT 3 


IVNEQA €, FRANCES 


APICL ER. * 
~25r. Are Ww 


et eS 
riya nw» 
2 Ome FR er /NTER EST 
Seen oho SO rea Ti 
SAVINGS Panky : 
Dire 3 Ys 
AUNGS MI GHWwAyY Yre of 
ourw PRroon syn KP 10 
Stare Qtr JS RACE Sonds Go - 
CrrrsluRen Puorerries Cz A4KG9F4 
Fora TT 


CA A: TAELE 
ZF oees1 Leto K2 ~ sd 


Conrar scrcomws 


S vera INE Uri PNA YOH OL ARSA 7 P SL Uae 


ve . 

FemP.e PAN AVATH SM7oLorn 9b%Jo 
Wy LenRo or WABorS Je." 
NAT’. Conrenenae Cf CHRIST BAAS OV OWS vo- 
Sewssw CHarruvuQua W- 
ONton OF BriemvcAn HE Bi ets ConeKEGAT! OWS /I@o. 
Uniren Yew sh Pre ere Vro- 
Bwereyn VYOeussh Carvsreniry Coun ere_ ea cen 
FEDERATION CF SEWsISH (PHL ANITAK IF 1 ES be ae 
SuUedDey CK GHN'ZLATIONS an 
Tor AC VYifove 
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PLAINTIFFS' EXHIBIT 3 


m™1040 | U.S. INDIVIDUAL INCOME TAX RETURN—1958 | 


§. 8. Treseery Sesartmect = Other Taxable ¥ ning 1958. E hiniaigg Cos 
feteree! Revenue Service | sd ba psthsind ~“ikase TYPE OR PRINT) is 


Nome... MER 4 FRANCES S/IILLER = 
(if thes ee a jount return of husband and wile, use first names and middie initials of both) 


i 6 6LS2ey. Ave ™ 


~ (Number and street or rural route) | ha Le 


es OKoywn per SPR A! eee: 
(ci tows, of post office) (Postal rome number) (State) | 
Your Socie! Securty Number Occupation | Wife's ea Security — _ Occupetoa 


Executive | : | 
| if income Was All From Saiaries and Wages, Use arene land2 ms See Page 3 of the Instructions. 


| 1. Check blocks which apply. ((a) Regular $600 exemption. a [J Yourself C2Wite) anesr 
E ponent ( Additional $400 exemption if 6S of over at end of taxable year. (] Yourself [) Wife p———= ls 
3 j included in this retum. (c) Additional $600 exemption if blind at end of taxable year OC Younelf CF] Wife} —————-__-» | - —- 
= | 2. pot rng ok cueegige ae a ER ee aeene seamen Eee fx Enter sumeer 
S|" seer Secen — ee 
| 3. Enter number of exemptions claimed for other persons listed o top F MONO cierto cairtaa ean oe iar ions Rik 
__|_4._linter the total number of exemptions claimed on lines 1,2,0nd3.......... 2... 1 ¢@ 


an a an hh Dien ch ES Bain ESE 
5. Unter all wages, salaries, bonuses, commissions, tips, and other compensation before payroll deductions (including any 
excess of éxpense account or similar ollowance paid by your employer over your ordinary and necessary business expenses. Se) mstructons, pp. 5-4) 
Employer's Name Where Employed (City and State) j (a) Wages, ot. | (d) Income Tax Withietd 
A144 6R- STORM GUARD Ce ge Bxcrm, vx |$. 29, Qve = /$ Doom he 


‘Sieiiniinasenls $ F229. a Perea 


6. Less: Excludable “Sick Pay" in line 5 (See instructions, page 7. Attach required statement.) heeacicguulal If either you of your 
7. Balance (line 5 less line 6) eee. es ALL ee. eee a _ 
| 8. Profit (or loss) from business from separaie Schedule C. rh ee reee, near Mies poiarers canter natin 
9. Profit (or loss) from farming from separate Schedule F. . easy of ener ye (es et ne 
1 10. Other income (or loss) from page 3 (dividends, interest, rents, pensions, etc.) Mee Lat vv ~an $94.50, see instruc- 
111. ADJUSTED GRCSS INCOME (sum of lines 7, 8,9,and 10). ... 0S KY, SIH 3 tons, page 5 


1 
| 


Unmarned or leqally separated persoris qualifying as “Head — | Widows and widowers with dependent child who are entitled to the — | 
of Household,"’ see instructions, page 7, and check here CJ | special tax computation, see instructions, page 8, and check here 


112. Tax on income online 11. (If line 11 is under $5,000, peer you do not itemize deductions, use Tax 
Table on page 16 of instructions to find your tax and check here (). If line 11 is $5,000 or more, or CEB K— 
if you itemize deductions, compute your tax on page 2 and enter here the ariount from line 9, page 2) is. = pastes 


13. (a) Dividends received credit from line 5 of Schedule } ee Rogen 


@ ATTACH COPY B OF FORMS W-2 HERE @ 


Z| a (b) Retirement income credit from line 12 of Schedule K. . . . 
= naar peg A 14. Balance (line 12 less line 13). iz, 1 

peas | 
7 threugnh 16 | 15. Enter your self-employment tax from separate Shedids Ss or “s SR 
3 16. Sum of lines 14 ond 15.. eae § ZSCI-— 
3 17. (a) Tax withheld (line 5 above). Atttach hunts W-2, Cote B.. \$ 2, 20% Ke 
-_ 


(b) Payments and credits on 1958 Decleration of Estimated Tax Genes) el aa So — 5 7. Ye Ks 
District Director's office where paid _ CRLYM. Fee She. alee 


| 18. If your tox (line 12 of 16) is larger than your payments (line 17), enter the BALANCE DUE 7 SREREO $ ~ LE bo 


Pay in full with this return te “internal Revenue Service.” 4f less than $1.06, fie return without payment. 


19. If your payments (line 17) are larger than your tax (line 12 of 16), enter the ovanpavmant here —> | 'S 


If lene than $1.00, the everpayment will be enty upen application. = 
| 20. Amount of line 19 to be: (a) Credited on 1959 estimated tax $ 4 , (b) Refunded $ 
Did you receive on expense cllewance or reimbursement, of charge expenses to your employer? “) Yes (Sy 
if Yes,” did you submit on itemused accounting of eapenses to your employer? seoran tl) wee a Cees) 
County in which yeu live | le your wife (hushend) fling a seperate retern fer 19587 = Yoo HI Ne if ‘Yes, | De you ewe any Federal 
4a Gs enter her this) name. | tom ter yours before 19587 
- 4 }) Yee Ne 


| deciare under the penalties of perjury thay feuen lincluding any eccomponying schedules and siatements! hos been examined by me and te the best of my know! 
edge and belie is a true, correct, and aoe if the return ia prepared by o person ether than the taxpoyer, hie decioretion is based on ot! the intermarion 
relating te the matters required te be re ef which he has ony knowledge 


hen co 
here y e 
(Texpeyer + vw dank (it this 18 @ jermt rerern, GOTH HUSBAND ANO WIFE MUST sige (Wife's signature one " 
ROUSCH &% €! "RLICH J/y 3 
ig haope. —~$Gignawre ms Node ess seasejea No WA Eaten Ys3 SON Gee ECT iocsa? 
& op BROOKLYN 1, NEW YOR 4 ReMi aite 
72a 
ss a 


PLAINTIFFS' EXHIBIT 3 
Form 1040—1958 EXEMPTIONS FOR PERSONS OTHER THAN YOUR WIFE AND CHILDREN Pave 2 
Months wed in YOU! Dg dependent have. Amen! JOU TW Amount furnished by 
nome | Resonsmg darng yr ane sre toss came of Neer com : OTHERS sacvgeng 


a ROE DERE IE be ti EE LR COS 
TuaL/e. & WAN ion... .@... |. We § ee |S 


GOOF OE 1 NN vniscinsie.—  * aR CET 


Enter on line 3, page 1, the number of exemptions claimed above. 
=> | an exemption is based on a multipiesupport agreement of a group of penons, attach information described on page 5 of instructions. 


ITEMIZED DEDUCTIONS—IF YOU DO NOT USE TAX TABLE OR STANDARD DEDUCTION 
If Husbend and Wife (Net Legality Separated) File Separste Returns and One itemize: Deductions, the Other Must Alse Itensiae 


State to whom pad. |! necessary write more than one item on a line of attach additioaal sheets. Please put your name and address on any attachments. 
see a ae CU SEE EET: 
Can RR Sa ai a ae aaa ar ata | 


__ Total paid but not to sci 20% 4 of lin line 11, page 1, except dienes on page 8 of instructions : 
Pi lhanbeER- STORMGLABRO  TORP oe % > 


Med Fan Serencfhsee. EOE... 
Interest a NO Tr a a ae Seared ee eee 
ee en 3 Ae en a 6 oe re enn oe ee ee ee eee ee neees ere eeee se cc eee c cocecone-< | 
Total interew | 7, 6vO Wy 
MASS MOOG... et eee 
; “NYe_ REAL ee. ar TATE. sc cde easiness 
Taxes a ae Se ee ee 
Dae eo ans ee ied aale oleae «hs oo. ake nae “ri Phy 
Submit itemized ist. Oe not enter any expense compensated by insurance or otherwise A ici Saal cine? 
Medical and 1. Cost of medicines and drugs IN EXCESS of 1 percent of line 11, page 1 , ae 
dental expense 2. Other medical and dental expenses “ 
(If 65 or over, 3. Total Ey, i! ee eee 
see instructions, ‘| | 
page 10) Eble bien Ont, page ; 
5. Allowable amount (excess of line 3 over line 4). (See instructions, page 10, | ‘te limitations). Se et PRR ote 
Sie 8 SAFE. DEPOSIT. FO RENT Me SY 
I pie Bei Saeed DO Le SEEN area cM CE ICES AIEEE UO FS ISAT ERT DOE LOE ROLE OPEC ET OL STAD 2 
(See p: 8 ER I Se ee oe ah eee es ore. 
instru Does and | 
Stine lalenwminn |-nnmne nnn nnn nonce mn cere nen nen rare nan onan terosasonesccesccoenewenanen snes eusaeeeeeereen sees ensee eee es 
tion required) , Total | Z3- 


TOTAL DEDUCTIONS (Enter here and on line 2 of Tax Computation, below) 
TAX COMPUTATION—IF YOU DO NOT USE THE TAX TABLE 


1. Enter Adjusted Gross Income from line 11, page 1. G . $4£¥YS YA? 
9. If deductions are itemized above, enter total of such deductions. If deductions are not itemized and line 1, 
above, is $5,000 or more: (a) a mamied person filing a separate retum enicr $500; lofryd) 
(b) all others enter 10 percent of line 1, or $1,000, whichever is smaller ae 
3. Balance (line 1 less line 2)... cag :-'s | one 
4. Multiply $600 by total number of exemptions claimed on line 4, page “e Bes | 3 boo es 
5. TAXABLE IN\ ~ME (line 3 less line 4) Pr ieee 


6. Tax on amount on line 5. Use appropriate tax rate ‘heii on page 15 of instructions. Do not use 


Tex Table on page 16... - : PE TASES REET Ce EN GbE 


an ha you "you had capital gains and tt the altemative anplies, enter the tax from separate Schedule D.. 


8. Tox credits. It you damized ¢ deductions, enter: 
(a) Credit for income tox payments to a foreign country of U S. possession (Attach Form 1116) $ 
(b) Tax pard at source on tax-free covenant bond interest and credit for parte'!y tax-exempt interest ALS 


(ce) Total Enter bere uid aa 
9. Enter here and on line 12, page 1, the amcunt shown on line 6 or 7 less amount claimed on line 8(c) $ SS q co 


o70-—~1@—14667-1 ere 
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PLAINTIFFS' EXHIBIT 3 
Form 1040—1958 Page 3 


IF INCOME WAS ALL FROM SALARIES AND WAGES, TEAR OFF THIS PAGE AND FILE ONLY PAGES 1 AND 2 
———————— ac enn ean ee ae ee ee | OU & 
Schedule A—iNCOME FROM DIVIDENDS « (income trom Savings (Busiding) and Loan Associabons end Credit Unions should be entered as ntered a3 interes! in Schedule 8) 


1. Name of qualifying corporation declaring dividend (See instructions, page 11): | Ameen 
(indecate by (1), (W). U) whether stock 1s held by husband, wile, or jomntty) foceeeneeneentene 
A =. ACAGRIEAN. PALESTINE TRADING ae YW .. 
FEES SEI 2 ed NR OV LN sosssonseesnsseneneeeetsecsosessesesecsenesessnneesncessenseananssees 
© Toul....... Shei ERATE RETR Sie CR SC IER RNR Rie ware 
3. Exch ‘om of $50 (If both husband anil wike wade dntdanie ee is entitled to ‘elshail | 
not more than $50 of his (her) own dividends) . je se 
4. Excess, if any, of line 2 over line 3. Enter here and on line 1, Schedule J. SP RU aG: 1$....MON Ee. 
5. Name of enecsnibins corporation —— dividend: 
he Mei MeRMR vs csacin.s sss ssesnsccessnceencennncce.,  dacizs one S e 


| | Entertotalhere=> ¥% / 9% YD 
Schedule 0 Summary—GAINS AND LOSSES FROM SALES OR EXCHANGES OF PROPERTY 
1. From sale or exchange of capital assets (from separate Schedule D) . pl see keer ee 
2. From sale or exchange of property other than capital assets (from separate Schedule b) Scmatedaabasustarseaie 
Schedule E—INCOME FROM PENSIONS AND ANNU!TIES (See instructions, page 12) 
Part |.—Gemerai Rule 


1. Investment in contract............. $._____| 4. Amount received this yeor...... icmiiiscmsses! 
2. Expected retum ...... ) een ercldoble (line 4 mle 
3. Percentage of income to be excluded | by line 3) 
(line 1 divided by line 2). . Be % | 6. Taxable portion a lencets of line 4 ne. | a Sere eee 
Gast 6a-~Wiharo pour exst OM be cosecered wiliin Gued pears and pour comptopes tens eontitbusrd post of Gio coms 
1. Cost of annuity (amounts you paid). .!$.............. | 4. Amount received this year... ... $ 
2. Cost received tax-free in post years |_| 
3. Remainder of cost (line 1 less line 2). . $ 1 5. Taxable portion (excess, if any, of line 4 over line 3). . | 
Schedule G—INCOME FROM RENTS ANDO ROYALTIES 


2 Amount of rent ‘ciation (e1piann 4. Repairs (attach 
1. Kind ond locaton of property of royalty wae 1) oF depletion temized 


WME Foor ce Say | 
2. Net income (or loss) from rents and Sm (column : less sum of elisa wat 3, 4,and 5) | Se ee —_ 
Schedule H.—OTHER INCOME 


1. Partnerships (name and address) . Be. rrsavaen CRopearet G& | W3v% to 
2 eden sno ggaaglaas Se OS 2 ERT ea aera 
3. Other sources (stote nature)... et. A) ee Pee Ps SEO EYEE NS ESTAS Aaa rea 


Total income (or loss) from above sources (Enter here and on line 10, poge1).................. $3,04 > 34 
or at A ca, Aint Attend ancl var he el Sasnie ALN on. -At SERESE SABE EREALL ESE RAS, snl DA ntl 


010107 4687-1 
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PLAINTIFFS' EXHIBIT 3 


INGA € FRANCES A,/L LOR 


~3 23 Arve Ww le ae | 
PRKLIYA wWiy 

JNNQorvge Fx or AN TORRES 

Fo Kw ae YQ Creen & 


SA esNGSs PGanks: 


Dire 32 >> ve 
A/NGS Ai GMWAY Yio of 
weourw Zaeoon srw <> F%0 
~7A7€ ofr JAS RACL & ontds Go - 
PirrsluronH PROPERTIES ea S46 94 
a WL Y1GEW 
7? (7 , , 
MAAR/ITHELE Con 7a Burr OouS 
awd -Y. te a 7 ee 
/etra Neurianans JC42£ ARIN-CP SF UND ve - 
Ver Pr LE SIM AVATH CMoLorm 96 Jo 
VY LoAnRKRd. CF GFABBIS Jo- 
NAT ’~% Caonkernendae Cf CWRIT AAS OV EWS Vvo- 
Sea 4EM CH ArA UQUVA W - 
ONton OF BPrreR Ans HE Briard Sone RE GAT! ONL 700 
Unirren Yoewssh ALE ERE Vro- 
Exervn VOeussnd Caorirreniry CoOuUNnwere vo- 
FEDERATION OF SOW/ISA (PYLL ANITIAK IF 7 ES iy - 
SusdDew CKHGAN'IZATIONWS st@- 
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Nome ..V@o ¢ FRANCES ATLL eR 


(it this te 6 joiat reture of hushend and wile, use ficet nemes ond middie initials of * ‘h) 
a... 232) Ave... 


Li 
(Number cad street or rural route) \ 
2 Ny i 


\) } 


1. Check blocks which ly. la) Regular $600 exemption ........ccecceeecccseeeseseeers Yourself [A Wife) cuter 
+ aca no a ={o Additional $600 exemption if 65 or over at end of taxable year. [1] Yourself [] Wife 
tum, or if she had no income. ((c) Additional $600 exemption if blind at end of taxable year. .... CD Yourself 1] Wife. 

2. Lid first names of yout children who LoAn Biter menber 
qualify as 7 give = een ee re a ee ee ee ee 
perv whe trom yours. hinipseeaancsamanes wiieiwiacksstessiaees=rcehiebh | aabneseetinrtoreneresmincins 

3. Enter number of exemptions claimed fer other oenens teted ehtep of page ORAM I LT 

4. Enter the total number of exemptions claimed on lines 1,2, and 3.2... 0 cece cece cece ce cecececeeceeeceres 


5. Enter all wages, salaries, bonuses, commissions, tips, and other compensation before payroll deductions (including any 
yj agama a alana damm era ane See iestructions, pp. 5-6.) 


Where Employed (City and State) Janae Boyce. 
TASER Sreamevase Coal eeyn, Ny _|§ 39, ove ooe| = : jahciaa i 


a ea a a annie Bs 
Enter totale here ————> |$-3-7,.2.9 91° |g 0 20 # | mer 
6. Less: Excludabie Sick Pay" in line 5 ces tnstrections, page 7, Attach required statement ). | 


5 eae wary Ring hile Rlarpeaaiet ew rials nie ical ae nepal maaan ‘We 3 220 al- \cay cond 
R. Profit (or loss) from business from separate Schedule ©........+0.eee00s 1 POE {__|woses exceeded $120 
9. Profit (cx loss) from {ng from separate Schedule F.........-eceeeee lonley het dan ae ane 
40. Other income (or loss) from page 3 (Dividends, interest, Rents, Pensions, etc.) {mae we 3 pom, instructions, 
11. Adjusted Gross Intome (sum of lines 7, 8,9, and 10) ............0005 lS YO 67 2 boulP™ 


© Check if enzearried * mnentt amine” C), 9" Benteing Widow es Witewe” wth drpendon had), (See insivections pp. 7-8) 


edble on page 16 of instructions to find your tax and check here (J. W line 11 is $5,000 or'mnee. ce 
if you itemize deductions, compute your tax on page 2 and enter here the omount from line 9, page 2). 


@ ATTACH COPY B OF FORMS W-2 HERE @ 


13. (a) Dividends received credit from line 5 of Schedule J..... Re 
Ot tnseme (b) Retirement income credit from line 12 of Schedule K. . ~~ es 
3 trem wees, { 14, Balance (lime 12 less line 13)......... ccc ce cececcccccccccccccccvceccecece 
pvt 15. Enter your self-employment tax from separate Schedule C or F...........05-005 
e Ed WN OP NEO ONE 80h ok ooo dads cs cnneescsdceccedececéceoceceacwece 
8 | 17. (@) Tax withheld (line 5 obove). Attach Forms W-2, Copy B............. $2, 2.0% the 
x (b) Peyments and credits on 1959 Declaration of Estimated Tax (a2) el > vy ol- 


District Director's office where paid ALY NM Sy 


18. © our tax (line 12 or 16) is large than your payments (line 17), ontes the enaanen oun hee . th” 
. ben fell wth this return te “Inter..al Revenw, Services.” If leas than $1.06, fle returs withewt peynesnt. 


ee ee ee) 


tng ethedvles ond stetoments) hae been examined by me ond te the best of my kneowi- 
Te Seren Seer aan te: Canpeyeny hte Comemnien te Rened oe on ali the intermorion 


“Tid tees le @ felet peturn, BOTH MUSGAMO AND WIPE MUST SIGN) _(Wibe's cigmetere end date) : 
13/6 
ce acaaiee nr reer” —— es - 
prepewer ROUSCH ut eae 


130 CLINTON STREET 


76a BROOKLYN J, NEW YOR® 


write 
« “bo” 


) of We ot Be ve. 2 


Enteron line 3, age 1, the number of exemptions claimed above. 
> I an exemprion is based on a multiple-support agreement of a group of penions, attach the declarations described on page 5 of instructions. 
ITEMIZED DEDUCTIONS—iIF YOU DO NOT USE TAX TABLE OR STANDARD DEDUCTION 

H Husband and Wite (Net Legally Separated) Fis Separate Ruturns and One Itemizes Deductions, the Other Must Ales Iteurtze 


State te whom paid. if necessary write more than one item on a line or attach additional sheets. 
Please put your name and address on any attachments. 


eos ae Te ey CORRS ans eae | 

Contributlons. | ——___--- | 

PAPERS NEES ISG TEED ITER ANS EMITS 

Total paid but not to exceed 20% bed on page 8 of instructions... . t 
enersaren 2 NP ORAGUALS COAT CB yal = 


Interest tenaiemasneceiimac iouniisaa a eats | 
cee rae. 
POKES Tee y OMNES 


Co 
Nye REAL E S7A7ve 0 ED 


Taxes NC “9lEes ETE 3uUY, 09 ye 
ial EN EET PRET SEARS Se uh 43 65 
Sccbenit itemized Hist. Do no/ enter any expense compensated by insurance of e'Serwise 
Medica! and | 4, Cow of medicines and drugs IN EXCESS of 1 percent of line 11, page 1... ..seeeeee 
dental GXPONS) > Ciher medical and dental expenses ........seseceeescccsccccseeeeeeeeteeees 
(if es or ate Nn cao te 2 lu heuegkepkrenbensecbunabhcoeainiensbehen 
=e A. Enter 3 percent of line 11, page 1 2.2... .cceeeeceeeeecnceneeenssseteceseses 
5. Alioushle ehovet (oxcen of tne 9 over fen 4) (See instructions, 
Other Sara Bere? Ey ghar 
Deductions |FSe/lo BurGeeay boss i Sees 
ee page 10 of | De Ducr: Reve Ry FRO wSvRAweE FLO - i 


nstructions and 
attack informa- 
tion required) 


TOTAL DEDUCTIONS (Enter here and on line 2 of Tax Comoutation, below). .... re 
TAX COMPUTATION—IF YOU DO NOT USE THE TAX TABLE 
do bisa 
1. Enter Adjusted Gross Income from line 11, page 1......seeeeeeeceeeeeccerececeeeeee $0000000000| Sekmatentarnsoe| mame 


2. If deductions are itemized above, enter total of such deductions. If deductions are not itemized and line 1, 
above, is $5,000 or more, enter the smaller of 10 percent of line 1 or $1,000 ($500 if a married person 


filing a separate retum)......... Sceeees ae eee ee eRe PO I ERE RE Ee es WR 14 
3. Balance (line 1 less line 2)........ Vii oe ceaesaenaboameoues Sane Ce ait eee eae Veseuee oe. |- 2, 08 0} 2. 


en ow oe en se ane ee ene 


4. Muitiply $600 by total number of exemptions claimed on line 4, page 1.0... -+seeeeeeeeeeeees Pane can 
5B. Taxable Income (line 3 less line 4)... .cceccecceeerecceeeeeesecenssnesenseneresseneseeeeens + o'n 
6. Tax on amount on line 5. Use appropriate tax rote schedule on page 15 of instructions. Do not use 
ax Table on page 16.20... .. eee sees seer etteeeette teeters whe eieha se aah ...-|_ /4, Soa! - 
yf It you had capital gains and the altemative tax applies, enter the tax from separate Schedu Ps 


8. Tox credits. {f you itemized deductions, enter: 


(a) Credit for inconve tax payments to a foreign couniry or U. S. posession (Attach Form 1116)..... , eee 

(6) Tax paid at source on tax-free covenant bond interes and credit for partially tax-exempt interest. . . . |_—____. —___— i 

Ge) Total. .ccccccccscesccvccscceresccccceveceseccccsecesseeceesensaseessssnsosesens Buntos tars pe des: 
9. Enter here and on line 12, page 1, the amoun shown on line 6 or 7 less amount claimed on line 8c). . . le 


yearn enneo_ 4 2V 9 


Nand ¢ Nad + FRANVES MLL Ete 


NAME ee eee FILE NO. 
avoress ~J Oy AVE Seige: -) a 
Bee LS i, Jee FORM 


TART aa WE dO ed 


Tenme.ae AHAvATH SHocom 
CQkuvea SEwst Hw tCornruwnir Coyne 


UNLTE YEW SH S| Ea 
FEDERATION OF SE Witt" PMLANTAROFPIES 
NAT ewWAL COUNCIE CF JE WIA Worran 


LUL1A NEvr AW SCHOENK SHIA FUND 


FEDERAL 
AMOUNT 
y - 
\4 ¥ - 
eee fr Ce 
gt 
WV }e 
FSI 
4 


JE Ws SA CHAY TA UBUA 5 OC se T¥ 


JEWISH SANITARI US £5 5 et 


Suncay CHARITIES es 


a elt TOTAL 
INCOME FROM INTEREST 
NAME OF PAYOR 
Savines Zanks: Yn aes 


me: 2D Se a ee sae 


EAST OCkooKivrns 
K/AN CS A/GH WAY — 


OO a a re 
Prms pure oy Propernries Co 


Stave of /SRaer Lowes 


CYPRESS NO 400 


PLAINTIFFS' EXHIBIT 3 


Nene FRAN GES ATI4LER : | ES Gai 
PIEDICAL | Ek renvsde | | | 
ay. tty A GSMA: TEES eR (a | | 
~ Da Tromas NW Cress | ! bh SESE 1 “Yeo - ; 
24 SAnvser. LAedin , | Pld | psa- 
Dé Danae Senwes | | \/, o- ' ie 
De , Pec, | ae ‘La - Boy 
De SA dforra || oe elie | 
De Ages. KEW ae Tae Mae ek Soe Se l- 7 
Dre AL A, Sit VeRnan it bray - 
Ar t Ae Moses TAL | éf- 
Dra SAnven PRve | | | ke 
Da Pilrpnoge Wigner ISi\- 
%@ Coinycae LAB. | SR eS CO Ls a Bs 
JSRCOFKE SURGERY Sup Pray | vue | 
NURSING IWS 
| | PAG 
TorAe | ! mfr | | 
DR ves « AO RI CIN S| -. ! g ae’ rgb { 
j \ } ! rT TATE 
| | | ' j t j 
+ ” os 4. t + | aed ~ - 1 _— = bs 
} | | | [ 
| | } | ' } ! j 
| 
| 4 a, 
; EOS es ae ee teen eras ee 
ae | 4 | | | | | j 
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Ferm 1040—1959 Page 3 
IF INCOME WAS ALL FROM SALARIES AND WAGES, TEAR OFF THIS PAGE AND FILE ONLY PAGES 1 AND 2 


Schedule A—INCOME FROM DIVIDENDS (tacome trom Savings (Building) and Loan Associations and Credit Unions should be entered 2s interest la Schedule B) 
1. Name of qualifying corporation declaring dividend (See instructions, page 11): 


by (H), (W), U) whether held by husband, wife, or jointly) 
W1 Ansa ae PRES STi. Ee TKADING 


3. Exclusion of $50 (If both husband and wife received dividends, each is entitled to exclude 

not more than $50 of his (her) own dividends)........... cece cece eee seeeeeeeees 
4. Excess, if any, of line 2 over line 3. Enter here and on line 1, Schedule J........ 
5. Name of nonqualifying corporation declaring dividend: 


an | ne ea nn ne = ne an nn nn 5 sn nn a ne 5 ns | one a rn eee 


6. Cuter total ok Deis CEOS 6 ER See LL tigs Oe DE een er ene ar ree ny Te Ee ee ene Te 
Schedule B.—iNCOME FROM INTEREST (This includes interest credited to your account) 
“Name of payer _ Amount Name of payer 


Schedule D Summary.—GAINS AND LOSSES FROM SALzS OR EXCHANGES OF PROPERTY * 
1. From sale or exchange of capital assets (from separate Schedule D) .......0eeccceeeceececeeeeccceeee We MS Dk 


9. From sale or exchange of property other than capital assets (from separate Schedule D)..........2.-2204-/— eee 
Schedule E.—INCOME FROM PENSIONS AND ANNUITIES (See instructions, page 12) 


4 aga WCONNGE..s ccvccccees [S—__ 4. Amount received this year. . f eae Ree 
2. Expectedretum ......ccccccccees $___| 5. Amount excludable (line 4 multiplied 
3. Percentage of income to be excluded EV ND ORs creieahccive sk eeasenends 

(line 1 divided by line 2).......... % | 6. Taxable portion (excess of line 4 over line 5)...... 


cms ne 


Part (1.—Where your employer has contributed aff or pert ef the cost and your contribution wil! be recevered tax-free within three years. 
U your cost was fully recovered in prior years or if you did not Contribute to the cost, ente: enter the to total amount received in line 5 omitting lines 1 through 4 


yous cost wes fully recavered in p 
1. Cost of annuity (amounts you paid). .|$._______- | 4. Amount received this WOME Se tiiG-0e es \$ 
2. Cost received tax-free in past years . . j 
3. Remainder of cost (line 1 less line 2). .|$ 5. Taxable portion (excess, if any, of line 4 over line 3). . aya os 
Schedule G—INCOME FROM RENTS AND ROYALTIES 
adn tf pee Agen st] 3 Daag 


| 
| 
' 
: 
| 
| 
| 
| | 
“tH : 
| 


. Net income (or loss) from SEE ee ies (column % tes sum of columns 3, 4,and 5)........+.- 
Schedule H.—OTHER INCO! INCOME 


1. Pasteenhipe (nome andodéwn) 2/77 8vR GW Puswenrees Co 1498 Ivy 


9. Estate: of trusts (name and address) 2-2 EAE. TE” NIE SERRE 288 

I ES EGS REE SRS A Oar ET RT SE OE ANTONE, AE ET pr 

LINE TE PORTO TN EN ES Bates «eee aig degiea lain $> fi 3bK 
OT — 1078814 
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Ferm 1040—1959 Page 4 
iF INCOME WAS ALL FROM SALARIES AND WAGES, TEAR OFF THIS PAGE AND FILE ONLY PAGES 1 AND 2 


Sechaduts L—EXPLANATION OF DEDUCTION FOR DEPRECIATION CLAIMED IN SCHEDULE G 


Schedule J.—DIVIDENDS RECEIVED CREDIT (See Instructionc, page 14) 


1. Amount of dividends on line 4, Schedule A... ..ccccec eee eeeceees in duk éheseeeenadenek Swe iine a 

i Tea eee G8 ene OE Ti oan ido on ee bere ne piensa ncinas cocbacievoncves os 
LIMITATION ON CREDIT 

8. Tax shown on line 12, page 1, plus amount, if any, shown on line 8(b), page 2......... 0000000000000 bemmnemnnnmeiielea 

A, 4 passant of tenable lnc. 2.0.0. scccccccccccccccccccscccccsosseccoes TCO eT ey ree: Wane at SES 


Taxable | (a) If tax is computed on page 2, the amount shown on line 5, page 2. 


Income (b) If Tax Table ts used, the amount shown on line 11, page 1, less 10 percent thereof, and less the 
Means deduction for exemptions ($600 multiplied by the number of exemptions claimed on line 4, page 1). 


5. Dividends received credit. Enter here and on line 13(a), page 1, the smallest of the amounts on line 2, 
SC CNN aud shin bb: 5 eo 1sia-Ssig eMrd onan ease ens e eee RAD ASSERTS SSeS SEEDER TERON EEE OES 


Schedule K.—RETIREMENT INCOME CREDIT (See instructions, page 14) 


© i ren opder 65 youre of poor Fa corned tnsoone’” of 
ore 
dees not apply _ Mt you ore Of or orwand ender Ta, and hed “corned tnesme” 


aE RE ea $600 in euch of any 10 calendar yous before the taxable year 
"9597 'V Widow or widowers see instructions, page 14........ccereseccccccccecesececececees 


Snmacdidnl tae di alan a aece h chcc, 
1. Retirement income for taxable year: 
(a) For taxpayers under 65 years of age: 
Enter only income received from pensions and annuities under pans retirement 
systems and included in line 11, phot g CMMERNG coasonerareccacockenoes 
(6) For taxpayers 65 years of age or older: 
Enter total of pensions and annuities, interest, and dividends included in line 11, 
page 1, and gross rents included in column 2, Schedule G, page 3, of this retum. . 
LIMITATION ON RETIREMENT INCOME 
2. Maximum amount of retirement income for credit computation .......seceecesecees 5 
3. Deduct: 
(a) peg oY oe ses received in taxable year as pensions or annuities under the Social Security 


, the Railroad Retirement Acts, and certain other exciusions from gross income. . 
(b) Eamed income received in taxable year: 


his line does not —. to persons 72 years of age or over) 
” Taxpayers under 65 years of age, enter amount in excess of $900. . 
(2) Taxpayers 65 or over and under 72, enter amount in excess of ma 200... 


4. Total of lines 3(a) and 3(b).........e005 Fisekoicsebaseaaeebouoreade's 
5. Balance (line 2 minus line 4)............- becearendimes pekpeelewenescusenen ne 
6. Line 5 or line 1, whichever is smaller... ::::; neds Ne RER SSE RO CEL ROa pe SSE C CKD 


7. Tentative credit (20 percent of line 6).......eceee Beh os eee jhigied | | 


8. Total tentative credit on this retum (total of amowtts on line 7, columns A and B)......sceccecccceess 
LIMITATION ON RETIREMENT INCOME CREDIT 

9. Amount of tax shown on line 12, page 1.......ccccecssccccvccececcececce APES Cee epee ree 

10. Less: Dividends received credit from line 5, Schedule J, above..... Bees caenicors caw tees eexameesesiy 

S15 een ie Se hae et 00), ssc 5 cs sceieccassinscicteecdasdavcesas bud sbbesecenedee 

12. Setiament nouns ered Enter here and on line 13(b), page 1, Riocencteh tent etna tt, Ns a 


COPE HH THEE EEEH HEHEHE HEHEHE HEHEHE EEE EHH EEE EEE EES 


©. & GOveRument Painting Orrieg §=§©6670-—-16—78819-1 
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U. 8. Treasury Department—Internal Revenue Servics 


pie akgreg oN AND LOSSES FROM SALES OR EXCHANGES OF PROPERTY 


(F nom Attach this schedule to your Income Tax Return, Form 1040 


For Calendar Year 1959, or other taxable nning , 1959, and e 19 
Name and Address as shown on page 1 of Form 1040 VEO ¢ FRANZ €3 mILLER 
¥3°2 Ave w 
Bkeiymwy NY 
(1) CAPITAL ASSETS 
__ Short-Term Capital Gains and Losses—Assets Held Not More Than 6 Months 


| @. Depreciation f. Cost ot other 
allowed (or basis and cost of | h. Gain of loss (column d 


8. Kind of property (i! necessary, attach state- | b Date acquired ¢€. Date sold = d. Gross sales price allowable) since | subsequent im- plus column @ less 
mént of descriptive details not shown below) | (mo. day, yt.) | (mo., day, yr.) | (contract price) | acquisition or | provements (if not | & 4pense of sale sum of columns | 
March | 1913 purchased, attach and g) 
| (attach schedule) explanation) 
enias wave a eoemeieniiel \aatomemcits sacle cutie eee a ee scihaScdpeptelicellesgtabderhgicias 
Rh Soy Range eee Sy Bnalsd ortaeal Resear nee a Veli RR AS Aa paaiiee eee | ON Rs sc hee Ea ed Deceit sees 
-seee ! 


2. ines your asic of net short-term gain (or loss) from partnerships and fiduciaries....... 
3, Enter unused capital loss carryover from 5 preceding taxable years (Attach statement). ....................... 
4. Net short-term gain (or loss) from lines 1, 2, and 3... sles $3 

____—sdLong- The Capital ns and ore Held More Than 5 Months 
tlawet Ludo er clad 66 Oe e-| ~ /ELFEE 

09. Ave Ro), 


6. Enier the full amount of your share of net long-term gain (or loss) from partnerships and fiduciaries 
ute. -term gain (or loss) from lines 5 and 6. : oe ; EN 
. Combine the amounts shown on lines 4 and 7, and enter the 2 net gain a. loss) ho 


. If line 8 shows a GAIN—Enter 50 percent of line 7 or 50 percent of line 8, whichever is netic: ‘(Enter nero if 


11. If line 8 shows a LOSS—Enter here and on !ine 1, Schedule D Summary, Form 1040, the smallest of the following: 
(a) the amount on line 8; (b) taxable income computed without regard to capital gains and losses and the deduction 
for exemptions: or (c) $1,000... .. eked ; ‘ ; pees TEES de ....48 


SO RN RO UN OU NN II 5b. osis 08.605 Foc de ais de eleaws one ns Wadi d). cu baN res beabwenabccsaenes ; eae. 
10. Deduct line 9 from line 8. Enter balance here and on line |, Schedule D henna on page 3 of Form: 1040 on (9 2 sy 


COMPUTATION OF ALTERNATIVE TAX.—Use only if the net long-term capital gain exceeds the net short-term capital loss, or if there 
ig a net long-term capital gain only, and you are filing (a) a separate return with tazable income exceeding $18,000, or (b) a joint return, 
or ones surviving hb nd or wile, wit! :axable income exceeding $36,000, or (c) as a head of houashold with tazable income exceeding 


SG. Feder Oe cmount ram Une 5, pogs 2, of Form 1040 0.5.20. censecccccccvcscesvnccecevescevscoeccecdeceees _ owen Oe 
Deeg GEN CN ER SEMEN No 5p vers. cids os FA Sich Ra Me Nak EP RUneeleanece caudluacedeWcallvepeeeeies 
ee IO ah eg Feng Zod hE acct ace abiedcvececehcied cdricumanaiiceuun 18 

48. Enter tax on amount on line 14 (Use applicable tax rate schedule on page |5 of Form 1040 Instructions) a eS : 


NN aun ORI OE oh wea a5 Wc cid seb 0 BS prog D NA HG TIL 0 kk eT dad Risin Somer el aebis ¥enlp coke 
17. Alternative tax (line 15 plus line 16). If smaller than amount on line 6, page 2, Form 1040, enter this aioe. 
tax on line 7, 2. Form 1040. 


an PROPERT: OTHER THAN CAPITAL ASSETS 


6. Hand of (it necessary, attach state- | b. Date acquired | ¢. Dete sold (4. Crocs soles price| giiouoiey bere and cost of » One cone eons 
man of Cecenplve actale aul seeum betow) | Umae'der'wny’ | (mor sayeme) | ‘iscomost snes Sectehion et | eet ene| ». Cupence ot cote| som of eotumes f 
March 1.1913 | purchased, attech odo 
schedule ) 
Wh bearsens sats i i én ‘ Br ensisihiasaivodile 
&. Enter your share of non-capital gain (or loss) from partnerships and fiduciaries 000.00. ce cee ee ee | ee ee 
3. Net gai (or ic*) from lines | and 2. Enter here and on line 2, Schedule B Summary on page 3 of Form 1040... .|8 
82a 
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PLAINTIFFS' EXHIBIT 3 


: pop ire Lest rome in full “First mame in ‘i 
+ oF Pron A 
Wave AJ! 6. o.0 fy Nc 6... EMONne es 


Aes) 19. Soom (9 OMO 482) I NEW YORK STATE INCOME TAX 
Be sot write i theve apoces | RESIDENT RETURN: 
joe Wyre SS*~*«w aes en ea a Middle die initial 


REFUND VOUCHER NUMBER “z Give Post-Office Address of Residence sonore PORE vara YEAR 


| Home ; | 
baal | EI ae Re PD Oy gree cen oes H ate 
FuoU a 
a \ City, Villoge Be bes 9 Postol tone eV \ Ni ey. 


1 of Post OF co amber / 0 


— — e _ - 
YRANSMITIALNUMUER Wite’s innate se or! one) * vous Social \ ae lon FOR THE FISCAL YLAR 
a : = fi ~ -. A ‘ é - _.. Security trumber v \:' BAY \ Aa--—- i| 
AMOUNT |. - sh conte a5 w= Wibe's lor Husbend's)C ‘5° } Begun TRC. enon 
| ' + Sec-it:Seeucity Nes. Si a | Ended mete 
=|. Farnings As Employee (Use columns “d™ ond “f" || New York State Income Tax Total Earnings Before 
only for or joint return of husband and wife) | Withheld By Employer " Payroll Deductions 


3. Employer's Namo | b. Occupation a fs Youn (dite aber] ss Yosef Wie bond. 
—$—<——————— To ES a ech MR thal . i ). 
Alle § ¢ he YP WPI Ie Swi d evur:sen$y, bo ew er a 

a ee 


2. TOTAL COMPENSATION [Column "eo" plus f")...cscceccscccseneeeseeeeserscceeueenceeaeeenssetes 
3. LESS: EXCLUDABLE "SICK PAY" INCLUDED IN ITEM 2 ABOVE......-.seeeeeeereeeeecerrreceeceeess 
4. NET COMPENSATION (Item 2 less Htem 3}....... suabdadccvexdpeersesedswsunecnves Cnnesesie’ ° 
5. OTHER INCOME (From Item 38, page 2)........ ASIEN A POET TEA ER es ERE: 
6. TOTAL INCOME [item 4 plus Hem 5).......ccececeececesceecceeeeseeesenreceseesseneaneaeuesesess 
7. Optional Deduction - 10°, of Item 6, not to cncoed $1,000. Omit Items 8-12 below. (See Item 39, page 2).. 


EXEMPTIONS CLAIMED (Check Boxes Which Apply) Number 8. Deductions {Item 4, poge 2)  ckeeeeeeesn 
I4a. For.......-++- (7 Yourself (-} Wife i ot 9. Balance (Item 6 less Item 8).....0.00004+ -|%- 
14b. Over Ace 65.. [] Yourself [7] Wife ) exemptions 10. Contributions sling boge | pase ena 
fe, Bid. ee esses CD Your: wren) Ot gt TAT, Ratanee (Mom 9 bree Hem IM... eeeees 
14d. Dependent Children... ........+++ Enter Number 12, Medical Expenses (Item 51, page 2).....-- 
14e. Other Dependents Claimed in Schedule |.......- 13: NET INCOME Weert tes ee oo cseses ; 
14, Total Number of Exemptions Claimed > 14. Exemptions (Item 14f. x $600).....--.00+- 

STATUTORY CREDIT 15. TAXABLE BALANCE ........-.-00s0ee0> 


19a. [7 $10.00 If single of married ond not living with wife (husbend) 

1%b. [+] $25.00 If this is @ joirt returs. of huthond ond wile 

19c. [1] $12.50 IF living with wife (husband) and filing seporate return 

Enter th the « omount checked o obove at It ot Item — 
bE : SURE TO ATTACH 4 COPY OF , OF FORM iT- T2102” 

FOR EACH EMPLOYER 


17. NET CAPITAL GAIN TAX {item’ io, poge > na 1 
18, TOTAL {Item 16 plus Item 17)....+++.: PY 2 Oe 

19, Less: Statutory Credit, ......-++ eeccces 
20. Balance (Item 18 less Item 19)... .seeeeee | RE 
21. Unincorporated Business Tox (From Form 11-202) 
22. TOTAL TAX DUE.........++ ccccccceces 


23. New York State Income Tox Withheld (Yourself - Total Col. le above)........+ jean Pt bist bobo 

(Wife (or H) - Total Col. Id above). . WO 
24. Tox Paid on 1959 N.Y.S. Estimated Tox Atoch, Form [rgios.e Enter Accouat b O24 ¥ m4 vo er rer ae 5 j 
25. Enter totel of tax withheld ond tox poid on ‘estimated tax (Item 23 lus item r 2) eee TAX PAID '$ Sal OR sh: 
26. If your total tax due (Item 22) is larger thon your tax paid (Item 25) onter MOscicvvccoscoees BALANCE DUE | ye Bas 


Attoch cheek for Balance Duo payable to: New York State Income Tox Bureou 
27. If tox paid {item 25) is lorger than totol tox duo (Item 22) enter OVERPAYMENT here =p 
28. If overpayment is claimed, check Credited on Refunded 
one box only to indicote it is to be: 1960 Estimeted Tox ssi pegt 
290. Were you © New York rendent during entire yeor? [=] Yer (CJ Ne, '29b, Do you owe ony New York State Income Toses for the years 
If “No” stote dote residence status cho $ | rior to 19997 Yes b) Ne if "Yes" ettach explanati 


29e, Cid you file @ return for 19577... cc eeeeeeeereees Ey Ye oO Neo | 29d, If merried, did wife (husbond) have 
teporete income?....... ecvccee ssecececeeee{(?] Yes [[] No 


Seriel Number 


1f “Ne” stote reosoa..--— - 


WF ceturn wos filed under name of oddroes different from above, give 
nome or address used: ne 28h _'f “Yer.” th it included in thi “Yes.” ts 1 Included in this retuen?.. 1s rotuen?...sese-[*] Yor [) No See 


We. Were rou natified by the US. Internal Eecamee Tavis tince Jan, 1, 1953 ef a chenge in your Tcl a change in your Federal net incomel.. 
1" Yes” ond rot previous! giv ven, be bm + full details en a seporate Form iT.t iT. 115. MAIL FORM IT.11S SEPARATELY 
{ boreby eorkihy ed this ir. a trve ‘ond pompano: rturn to the best © my knowledge ‘ond belel. 
NA be eee ae 
— of Jerone on aa \ \ ds, 71 e Signature of Taxpayer's Taspayer's Wile (Husband) if the be Teint Reiwra SSS 
, \ 


ne New Yor A112 bo” rr 
_ wii ‘ Sa Ay Rasred SF & CMRLICH 
Coon! 130 CLINTON Sraocr 


BROOKLYN 3, MEW Yor 
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PLAINTIFFS' EXHIBIT 3 


PAGE2 RETURN OF TAXABLE INCOME SUBJECT TO NORMAL TA) Te 
OIHER INCOME [DO NOT INCLUDE COMPENSATION AS EMPLOYEE IN THIS SECTION) — — .. 
30. INTEREST on Bank Depos'ts, Notes, Mortgages, Corporation Bonds, etc. Hf hone, check box: NONE] ($ 4, 6 < yié0 
3]. DIVIDENDS NOTE: Report grow dividends, including eop'te! gain dividends from regu: If none, check box: NONE () aiat 
loted investrent companies. Do not claim ory dividend exclusion or credit. coated s_} “a 
32. INCOME FROM PARTNERSHIPS (Give Nome o-! Address) .......+0.seseseceseeeeseeeeeees >. a EP 
Enter net income (or loss) other than copitcl gon: =~. losses from Portnerships, Syndicates, Pools or Joint Ventures. | 
Report distributive shore of net cepital goin (or bes. i om 2, Schedule E, Poge 4. } 
PiTAsUyrwt CH é Ti€s Ce | 
NAME AND ADDFESS: 9 Pee aw thy EA Br ee ens ee ee 
33. INCOME FKOM ESTATES AND TRUSTS (Give tio > ond Address}... _—_-- - --$_—__ - —_—__}-—_-----— 
34. INCOME (or Los:) FROM BUSINESS OR PROFESS!<:1 (From Schedule A, fe 3) eee eee = . 
35. INCOME {or Loss) FROM KENTS AND ROYALTIES [From Schedule B, Col. 6)... ccc ccccccccecenes ba 
36. INCOME FROM ANNUITIES OR PENSIONS (Compute the amount to bo reported in Sch. F, page 4).... 
37. OTHER INCOME (Descrit >). +... - was sakeetn eS aes Gdaaiocs Raieaee a 
38. OTHER INCOME (Enter fotal ot Item 5, Page 1} , rear a 
OPTIONAL DEDUCTION. If you claim the optional deduction at Item 7, page |, read the instructions below and check box. 
IF YOU CLAIM 1. You may net eloim any other deductions on poges |, 2, or 3. 
THE 2. Your wife (husband) must also use the optional deduction on any separate return filed by her (him). 
OPTIONAL 2. The fotal amount of optional de luction claimed by husbond and wife may not exceed 10°, of their combined 


DEDUCTICN 
SPECIFIC DEDUCTIONS NOTE: If you have claimed the Optional Deductior do NOI mui> entries in Items 40 to 51 below. 


a A TS ET TS AS RE 

DO wor INCLUDE ANY DEDUCTIONS BELOW PERTAINING TO SCHECULES A AND @ ON PAGE 3. SUBMIT FULL DETAILS, AS REQUIRED, ON 

SCHEDULES OR ATTACHMENTS. Foilure to furnish such infermation will result in disallowonces or necessitate corres ondence of confererces 

nO eS OF necesito te cere ee eee 
DEDUCTIONS (Other than Contributions and Medical and Dental Expenses} 

INTEREST ON MeCe Gl. Sit VARS CORE are 


40. — INDEBTEONESS a et ee ee 


income or $1000, whichever is less, even though sep orate returns ore filed. 


TAXES ON BP ET eee eee 
41. meat prorerty weamngeniene Uk eR ao 

OTHER TLS LT TT ES oe ene 
Oe (Dae NR RTO eres 

UtHer LDevuctions po fb (ds) cui stAwy Or SS ser Marler bho es Eh Re le = 
Pa eo wor ercaues PPT PERE Pr ere ae ee | ee 
43. OR MEDICAL Farensts) fOr Fe ies. Cage e's Io = TOTAL OTHER DEDUCTIONS » J3|- 
. DEDUCTIONS (Enter total at liem 8, Page | | Tek. 
aeons 

CONTRIBUTIONS — Sec Instructions as to Limitations, 
WAME ond ADOP=SS of ORGANIZATION | ______ AMOUNT. ~|__NAME ond ADDRESS of ORGANIZATION AMOUNT 
aS ae Raper i Eee ee moray Sat sd gala ckocainas Lidinaceailpiaspsielore Danae Mees oe 
4 1 


~~ —GONTRIBUTIONS (Enter total at Hem 10, Page 1!) $, ovo. 


46. Totel Medicol and Dental Expenses Listed Above..... eee sgenbiccenesounces see 
47. Enter hore BALANCE shown at Item 11, Page |.. $6, Moj- 


48. Enter 3%, of the first $6,000.shown at Itam 47...... +++ eorccsscvereososeses smth: She | - 
49. Enter 5°/, of amount in exces: of $6,000 shown at Wa? .cocccscsesssccsscesses Bris - 


50. Enter the total of Items 48 and 49 in this column 


51. (Item 46 loss tem 50) _ ____. MEDICAL EXPENSES — (Enter bolance at Item 12, Page |) | $_ ‘ Qe iive 
SCHEDULE 1. EXEMPTIONS FOR ~- INDENTS MONTHS Livi > ~ yout! op DEPENDENT HAVE AMOUNT You "AMOUNT SUANISHED BY 
orn; OTHER THAN WI.» CHILDREN MONE ING SEAR ALSO” | CROSS INCOME OF Jogstucenrs surrcer| OTHERS INCLUDING 

NAME met _RELATIONSHIP 3 walle fel oa “Dp” $400 OF MORE? if 190% WRITE “ALL” DEPENDENT 
Zeer e CowAm.. ao Pho a EP 


Ltt es an Alsee €7a__ lbh ad SS Es 


Enter of Wom Ide, poge |, the number of esemptions cclinad ahove. aa acomipiton ta Wace’ | 
ettoch Form !1-3'9 or copies of Fedevo! Internal Revenue Service Form 2120. 
S.-i ls EE a = 


osc ee EEE ————EE——E ee 
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PLAINTIFFS' EXHIBIT 3 


17-201 __ RETURN OF TAXABLE INCOME SUBJECT TO NORMAL TAX (continued) _ 


SCHEDULE A — Income {or loss) from Business or Profession 


PAGE 3 
W GROSS INCOME exceeded $10.0, of NET INCOME $5,000, [or @ proreta port for period of lets thon 12 months). attach Form 1T-202, if required. = 


1. Kind of business. .. .. nla . - | EN ee ee 
3. Date business wos begun Bee Business oddress 
§. Indicate occcunt "9 basis: Cosh | Pecrual Oo 6 total Receipts... ccccccccrccccccvcccscecsocccocsceesssooesece '§ : 


OTHER BUSINESS DFOUCTIONS 


COST OF GOOUS SOLD 


(Te be vied If Inventories were on incorme determining factor.) (If Optional Deduction is ciaimed af item 39, pege 2, ° 


__ lines 1624, below, biont) 


7. lwventory of beginning of ‘aad| _| tt. Sulery paid you, your wife, or miner childron ,. ...... eee eee i 
8. Merchondise bought for sale . .| | 17. Other solories and wages not deducted in “Cost of Goods Sold” , .|.____. 
@o. Tetel of lines 7 ond 8. .... poe E ne | CC) eoccccccces eovece © 0 0:6 6hommmquemssenes 
Bb. Less taken for Personc! use . -' | 18. Interest on business indebtedness ...... (exploin in Sn ahh) | DEE NenETee: 
Bc. Avoilable for Sole .....-- _..1 1% Taxes fexcept Income Toxes) ......- (esploin in Schedule D) |-———__-_ |... 
G Gebel. 6 65:0 6000 0.060 66 theee ay 20. Losses, other thon copitel loses... .. 1s {exploin in Schedule D) ‘serans ies 
10. Moteriols and supplies... ..!-.-- 21. Bod debts arising from soles or services.. (explain in Schedule D) RAR eaekanes pineal 
Ht. Other costs (explain in Sch. D) | | 22. Depreciation, obsolescence, ond depietion {exploia ia Schedule C) bcneinasie lela 
12. Tote! of lines Sc they I}... 2: ee a Be. Repeieescceverecce eseeceeces (exploin in Schedule D) |. 
13. Less inventory of end of yeor . .| | 23. Other expenses .....-- sseeeeeee (explain in Schedule D) 
14, Cost of goods sald 24, Totol of lines 16 they 23......6% eerccccescccscoecs 

{line 12 less 13) 2. ~~. -/ 25. Totel of lines 14 and 24... .cccccccsccescerecerress 
15. Gross profit [line 6 less 14) . -'$ 26. Opereting income [or lous) from business (line 6 lew 25) ...... 
27. Discount ond other business income (describe). <senia ageless ementaaatiatiiancacapeemesaasiiaan nina tos eiienaigs stint af 


28. Goins or losses from sale or exchonge of land or deprecioble property used in busines ....... (Attoch @ schedule of detoils) 


2B). .eccvceceeees 
—— Oo 


uu Optional Deduction kh claimed ot lien n Poge 2, leave 


rina Ee peat : (2) Gkoss — Coivenns (3), (4) ond (5) blont. _ 
W @ tion ef perty Is esed persorally, @ AMOUNT (3) DEPRECIATION | (S$) OlweR vena 
chee hoon in pact 4 rh ay sowld be OF Ano rg corny Cerinses Sows 
eppertioned, and method cf eppertionment es- erploin in (i 

_sloined in Schedvie 0.) Lisiios 1aee Sncdete ra] ihedvle D) faerie & OF RENTS 


“Totols (Enter Tot. Gol. (6) ot Hom 35, p 2) [8 "waa 
SCHEDULE C — Explanetion of Deductions for Depreciation and Depletion Claimad in Schedules A and B. 
it Ba ieSeT Sued sowvon |, Hit colve, oMtech sevenent mecing vagh volun tf ecquired price to Jorvary |, 1919, base depreciotion on the Jenvary |, 1919 volve. 


SSE Se 


cea npaeeaquaaanttinede Buea Sa ‘ 
DEPRECIATION (NOT APPLICABLE TO LAND) 


? 
2 KIND OF PROPERTY 
(Principal maternal of which constrected) yt cost oF LAND a eS ahi te eet ae FOR 
3 : 
s AND LOCA = By Quiren RATE | PRIOR YEARS THIS YEAR 
$s. 
ee 
' 

neon 


| 
SCHEDULE D — Explanation of Deductions (Other Thon 


2, EXPL MATION 
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PLAINTIFFS' EXHIBIT 3 


PAGE 4 19: 59 — RETURN OF NET CAPITAL GAIN SUBJECT TO NET CAPITAL GAIN TAX —- 19: 359 . 201 
SCHEDULE ge— s ond Losses from Soles or Exchanges of Stocks, Bonds, Lands, Buildings, ond Other Property 


sold of eschonqed, except stock on trade, or property includible in inventory, er property held primon'y for sale to customers in the 
ot business, cr lond or depreciatie property used in tusiress (which must be reported otf Line 28 of Schedule A, poge 3). Losses through 
re to be reported here, (See imtruction Sheet.) 

vrs < —<- 5 S?- == - 7 


Include ofl p 


ordinary course of tr 
soewet: os chow med fe be worth less 


= ” ———— ee — 2 
a 
0} inst . ” ‘7 6) 
shares - —- ------ a 
once rr rs eT pae | swalhues | SCENT | of is 
des ; ACQuieta $CL0 | 
a - a et “Gaeeaed nee 7 - — 
bawi_t... SOU KL he _ gusveueeiiee Bias ay A ae eae 


a a = ompenmaaun . 
if eum of co! (4) } ond (5) ry v yroc ter ° then 1 “column (6) - — enter g: 78 non tine \ef ee (0). 


—_———_ 
H. Goin oF bose From 6 Orc cece eee cereeneaeneesrerrerersesereees eébaedabedetsebashseeheucssse6ereegeseees 
2. Distributable share ¢! partnership net copital gain or luss (Item 4, column 6, poge |, Form IT-204) 


(Attoch statement showing nome, oddress end distributive share of each portnership) 


3. Copital deductions {explain Lelow)....-.-ceeerreeseeereeee PPTTTTTTTTTTTITITI TT TTT Le 
G, Totals... cccccecccccccsccccrscccccseeeegeeesssosnreseetes PPTL PTT TTOTITTTTIT IT TTT Tt ee 
6. Net capitol grin or less (excess of columa (7) over column (8) of column (8) over column (7) )...-..--+++eeeeee 


& Net Copitel Loss corry-over (Enter net goin or net loss for each yeor ine. cated without adjustment 
for carry-over losses.) ania 


ENTER NET 


CAPITAL LOSS 
a re CARRY-OVER 
ed =: = = i ae ——EEE < = HERE - 
7 BALANCE [Iin- © Celina 19) Alipoe Line 6)... igh til ye 
6. Bolence of exemption not used ot Item 14, p. I... ..) 
9. Amount subject to Net Copitel Goin Tox.........-. \$ Gs False 
| 10. NET CAPITAL GAIN TAX | 
(Use Schedule I below.) Transter ths emovet te | $ 1 4te led > 
— MOM, Poge bee ee 


SCHEDULE F — Income from Annuities or Pensions 

1. Cort of Annuity (amount you poid).....seeeeeerere ane 5. Amount received this yor 

6. Excess of line & over line 3 

7. Enter line 4, of line 6, whichever is greater (but not more thon 
line 5) of Item 36, _poge 2. 


4.9% of Bae I. 52 ecc00- $ 4 _line 8) Bt Stee eA ie 
SCHEDULE G — Non- Taxable ‘Income — o me — (Seo. instruction ee oe ee ity SE EET 


2. Cort recovered tax-free in past yeors.. 
3. Remoinder of cost (line | less line 2) 


3 DESCRIPTION 


SCHLOULE H = Computati on of Normal Tox ee | SCHEDULE 1 — Computation of Not Capital Gein tor 
Ccquee your t18 om umownt of iiem 15, Page t, by wimy the | Figure your tos on emount of item 9, Poge 4, by wring the 
fe ~ «> tae rate schedule [te lowing tox rote schedule 
Hf the omovat of lf the amount ot ° 
Hem 15, Page | is: YOUR TAX !S item %, Page 4 is: YOUR TAX IS 
Net ever $1,000 2° of the omovat at Hem 15 Net over $1,000 1% ef the emount ot liem 9 
One Bul not over of ercen over — Over = bul not ever — of ence over 
Pk ee ih eee eee errr ee $20 plus 3% — § 1,000 $1000 ——— § 3,000...... en ee$ 10 plus '1A% — $ 1,000 
3.000 -- — — tle 4% — 3,000 | 1000 —- — — $000. .....0.6- 40 plus 2 % —~— 3,000 
RADI sw deaw plus 6% — 6,000 | 6.009 mm 7,008. vee 60 plus 214% — $,000 
7,000 — — — plus 6%, — 17,000 ! 1680 9,000... ..eeeee 130 plus? % — 7,000 
0 — pls 1% — 9,007 CMO cece ee UMD. oo ccceees 190 plus 34% —_ 9,000 
re plus 8% — 1,000 i1oowr UW pth — 11,00 
100 — — — plus 9% — 13,006 13,000 -— -— -- .. 140 plus 14% — 13,000 
CEBIRS coc cccessccscsscccssers plus 10% — 18,000 14,000. . 410 plue S % — 15,000 


Enter ot liom 16, Page I, the Total he ...cl Tas Computed. Enter et Item 10, Poqe 4, the Net Capital Goin Tas Computed. 


PLAINTIFFS' EXHIBIT 3 


rex 1040 


G3. Treasury Desartmest 
tatarac! Revesve Service 


U.S. INDIVIDUAL [COME TAX RETURK—1960 : 


oF Other Taxaaie Year Seginaing 1960, Endin 
First name and initial Last name 


Mon. TT ee ATE a 


Of aise 


Beaseaccecy 


Steet eee meson sense sen: «+ see rale nese eeeees ene eeeeseeeene seen eetes +a se ssesneeeemensscececee. 


@ ATTACH CHECK OR MONEY ORDER ten @ 
? 
3 
H 
Ef 


Your Social Security Mumber Saaatan Ww. a's Sectal Seeurity Number Occupation 
wml or [FL E+ CK ecurrve | j H 
1. Cheek ade wiih on oe (a) Regular $600 exemption ........ccccececcceccececececece @ Yoursell G Wile | Enter 
¢ pss leaked by in this rex | (0) Additional $600 exemption if 65 or over at end of taxable year. () Yourself () Wile Eo 
turn, or if she haw no income. | (c) Additi $600 ion if blind ot end of taxable year. .... > 
S 2 tts cl you chien wh. wy exemption if blind ot end of taxable year CO Yourself C) Wile | mmm! 7 
5 GEES TENGE De ¥0-. he. crennistenaneneonecncne. cecsilaananiinan ey ~~ —— 2 
3. Enter number of exemptions claimed for other persons listed ot top of poge 2 tsa Cs Meedach knee emaae seat ai 
4, Enter the total number of exemptions claimed on lines 1, 2, and 3.... 2... ec cc cccecucececcuccceceucevce. 1a 
5. Enter all wagei, salaries, bonuses, commissions, tips, and other compensation before payroll deductions (including “ 
0 ee See Se eee and necenary buuness expenses. Sen netestions, 9o.3-4) 
Caplayer's Name. ; Where Lnployed (City sad State) (a) Wages, ate onone 
Ciitgan vena evens  ftever, oy I's 10 Dee ig vis by Qe 


vn 


; 
joccefoomne srececenecewmmecesons: —- 


tan ttt ——e _ sae. 


6. Less: Exdludable “Sick Pay” in line 5 (See instructions, page 7. Attach required statement). a 


ee eee ene n anne ewns eomeeweeee nes -sseces | seen: 


Income 


eee its Bee ge oh ib nes cbc yc tasscdncsansavccdeohsenas $..01.0, 249) = 
8. Profit (or-loss) from reariedy ae separate Schedule C............. ee pe | BS ae Bees 
9. Profit (or loss) from farming from separate Schedule F.......---.02000. ol 
10. Other income (or loss) ‘rom page 3 (Dividends, Interest, Rents, Pensions, and. 
11. Adj-sied Gross Income (sum of lines 7, 8,9,and 10)........0eeeeeeee als Lv 


@ Check if uamarried Penge of Household” (), of ‘Surviving Widow or Widower" wisn dependent child (). (See Instructions on. 7-8) 


12, TAX on income on ‘ine 11. (If line 11 is wader $5,000, and you do not itemize deductions, use Tax 
Taloie on page 16 of |: structions to find your tax ond check here O. If line 11 is $5,000 of more, or 
if you iter.ize deductions, compute your tax on pege 2 and enter here the amount from line 9, page 2). 


@ ATTACH COPY B OF FORMS W-2 HERE @ 
std 
~J 
SS) 
~ 


ets 13. (ce) Dividends received credit from line 5 of Schedule J...... aes ae 

bala (b) Retirement income credit from line 12 of Schedule K i = 
trom oom Th, Dademan Cie 80 Sask Gat TOD: bien s dv oie ccgce dos scscacce cect cantas daa ve $2915 | =. 
Sooke 15. Enter your self-employment tax from separate Schedule C or F............000- States 


Ch Se A RE COORDS cust cbcbabedesedacuces ubtiad doce eienapeeccces s_ugié cm 
17. (a) Federal tex withheld (line 5, col. (b) above). Attach Forms W~2, Copy B..|$.¥os yr. 2. 
(b) Payments and credits on 1960 Declaration of Estimated Tax (Ses, dase.) a Lle2oi- s_2, Orv). 


Cee a Satentianei 
District Director's office where paid «b= 4 a Je ° 
Ee] 


18. If your tax (line 12 or 16) is s larger than your, ments (line » 17), enter the BALANCE bUE here——> | § 


Tax due or refund 


Pay in full with this return te ternal Revenue Service. thar 51.00, file return without peyment, 


19. If your paymenis (line 17) are larger than your tax (line 12 or 16), enter the ovenravment here> | ¢ 
Uf lees than $1.06, the overpayment will be refunded only upen application. 


20. Amount of line 19 to be: (0) Credited on 1961 estimated tax $... ; (b) Refunded $... ere 

Did you recaive an expense allowance or reimbursement, or charge expenses fo your H emeleye” Yes CINe/: See =ioty) 
Yes,” did you submit on itemized accounting of expenses to your employer? ............... Yes CF No \ itntructions. 

le your wile thusbend) fling @ seperate setven for 19407 | Oe yeu ewe any F tax fer yeors betere 

OC Yes Me. if “yes,” enter her ihis) name ond de | 1960? [) Tes ig if *Yes,”’ enter here 


o. cheim the exemption on this seturn. the Internet fevenve istrict where the ee- 
Count 16 eulsianding. 


County in which you live, 
Kings 


—_—_—_—_——_—____— 

| detiare under the penaitios of perjury thet thG return lincioding any ectempanying schedules end sierements! hes been evamimed by me and te the best of my knowl 
edge end beliel it @ true, coment, end « ie retwen If the return is prepared by @ person ether then the texpeyer, his declaration le based on ofl the information 
telateng te the motions requwed te be re; Ta the return of whith he has any hnowledge. 


bee 


Oiiixteyiiaisansnasdssepilinistintabcheciscnehintiiasenebielauianues sicaptneescasniteds substadenmenondaincontaaiiathiimcmciebbdant 
Gaseet, o~ tanh prey lif thie te @ Joint revere, SOTH MUSEANO ANDO WIFE MUST SIGN) (Wite's signature end detel 
soowecesisefelie tmacaianatalste sevsccoeesecenee soe ROUGCH Sh 4 “hates 
tfiqaenen of prepares other then teaperest Ino CL 7S acer 
BROOKI.YN 1, NEW YORM 
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PLAINTIFFS' EXHIBIT 3 


Ferm 1040~“960 EXEMPTIONS FOR PERSONS OTHER THAN YOUR WIFE AND CHILDREN Page 2 


have 


a dog jt dependent muahed tor gepen cent’ 

name Relavenship o froas sacome of 3 

during year aise write suppert. it 100% seoens en 

| se nD | | He ot move? ‘write ae (Clee insuvctora pO 
oof ag tw FI ha Bed im ive a on Na ‘ Deu 


[eee eee eS ES SE oe rm 


Sa NRINeaaA:s A SORERNOIRSS SANA SREAEAALRSRESRGEA RERNAD eGR 


| Montha lved ia your | Amowat YOU fur 


eno one ren cen enn neocon 


el 

Enter on line 3, page 1, the number of exemptions claimed above. 

=> lf on exemption is based on a multiple-upport agreement of a group of persons, attoch the declarations described on page 3 of Instructions 
ITEMIZED DEDUCTIONS-—-IF YOU DO NOT USE TAX TABLE OR STANDARD DEDUCTION 


if Husband and Wite (Net File Separate Returns and one itemizes Deductions, the Other Must Alse itemize 


Legality Separated) on 
State to whom paid. Ifnecessary, write more than one itemona line of attach additional sheets. Please put your name and address on any attachments. 


Contributions opm ete. od 


Fasc eal et net to apna 908% ob ine #9, gape 9; one es deunthed Gn wm A FES 
BY t+ wh & * i 
Interest LEELA IOTAI Et 
ssahcomsa. Na escaapiinans samenumamimsmatnicoer es tmsaccuceaaas nn eacacaumca eumenrecaetceag STS) A6Y Ci al 
Real estate Nene tnennceneee VAM A.ceececee State income taxes... ¥2--20. H 
State and local sales ay es Se Other toxes (specify)...-------.--- 
Taxes f : SE Re aes aa rere ore 


Medical and 
dental expense| 1. Total cost of medicine and drugs...--:+++sseereessesreserererseseneeenes |semnnn 


(Submit Itemized 2. 1 percent of line 11, page 1....-.0eeerene oesece qBPresececsvossooevesoose 


| 

i 

| 

| 

; 
; : 
< 

ee 


= Do not en-| 3. Excess, if any, of line 1 over line 2....-ceseeeeeecerenrereeseeeseseres "3% H 
ler any expense wv 
compere’ by 4. Other medical and dental expenses. --ceeesecccccecececreeeseseseees ae eae 
insurance of 5S. Total of lines 3and 4....-..--00. senseeneee papndtaseness beosqwenscn te 

otherwise) 6. Enter 3 percent of line 11, page 1....ccseceeneceeccenncceneseeeseereres 


page 10 for maximum limitation). .....++++++++ ayeais : 


Other ; LSA f @ DE PESIT =O CEN ? 
TNOIERS «Leis isconiesomcicermesmenete 
(See page 10 of 


CT et 
attach Informa- eens enetneeeeeenecees= enna ann nc nee mne nance ee enn nee aaa ween nee ee eS - 
tlon requited) — 
TOTAL DEDUCTIONS (Enter here ond on line 2 of Tax Computation, below). . +--+ +++ +--+ 225+: ; Sa olor 
TAX COMPUTATION—IF YOU DO NOT USE THE T..X TABLE 


4, Enter Adjusted Gross Income from line 11, page 1...-.-eeeecce erence erceeeeeeensceseneceseease 
2. If deductions are itemized chove, entertotal of such deductions. If deductions are not itemized end i.e], 
above, is $5,000 or more, en'er the smaller of 10 percent of line 1 or $1,000 ($500 ifa married person 


filing a separate retum)........ ANSE? Papi Ebene erases PAD ee Py PS eueenves Saduses va de 
3. Balance (line 1 less line 2).....cseecccesececcrcsecececensccrensceeceeeeesssesseecese see den Kes - MEET 
4. Multiply $600 by total number of exemptions claimed on line 4, page 1...--+-++eeeerereeeres ROA a ere 
5. Taxable Income (line 3 less line 4)... ...--++e-e0s DEMON aay eee tees CORI NTS Pere = ial 
6. Tax on amount on line 5. Use appropriate tax rate schedule on page 15 of instructions, Do not use % 

Tax Table on page 16.......---+--..--+-- ee ee pet SPP rer eee ree 294 El\-_ 
7. If you hed capital gains and the altemative tax applies, enter the tax from separate Schr Jule D...... | 1B 
8. Tax credits. If you itemized deductions, enter: | 

(0) Credit for income tax payments to a foreign couniry or U.S. possession (Antiach Form 1116).....+. _ | 
(b) Tax paid at source on tox-free covenant bond interest and credit for particlly tax-exempt interest..... | 


+ A Tota. ncccccccccccccceces So sckstoeddeshCddGhsdsg oenedanSeeededdee pEeTCSPSs C408 er all er 
9. Enter here and on line 12, page 1, the mount shown on line 6 or 7 less cmount claimed on line 8(c)...18 2%77SI— 


sT0—10—-THL 1 wre 
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PLAINTIFFS‘ EXHIBIT 3 


peel ~— 


Form 1040—1960 Page 3 
IF INCOME WAS ALL FROM SALARIES AND WAGES, TEAR OFF THIS PAGE AND FILE ONLY PAGES 1 AND 2 


Schedule A—INCOME FROM DIVIDENDS (income trom Saviags (Building) and Loan Associations and Credit Galeas should be satered as interest la Schedule 8) 
—_—————— nw SS SS a... 


1. Nome of qualifying corporation declaring dividend (See instructions, page 11): 
(4 Oy sae cate 0: a ow. ® whether stock be held by husband, wie, of jcintly) 


My). ERLE BA ~ PALESTINE 7 AD A So 


2. ‘Tod bobs oddssnsenseeba vce seneens adbabhhels Ces beta aLee ieee 
3. Exclusion of $50 (If both husband and wife received dividends, each is entitled to exclude 

not more than $50 of his (her) own dividends)......-.-0sececececeeeeececeeeewes 
4. Excess, if any, of line 2 over line 3. Enter here and cn line 1, Schedule J........... 
5. Name of nonqualifying corporation declaring dividend: 


ona en nnn eee ene. 


G. Eater total of Want baie Goi okcnncdkcnicdrisicidaiderersssasasessanevendsssseeeeeeeeneere 
Schedule B-—INCOME FROM INTEREST (This Includes Interest credited to your account) 


3 cals or onchanne of enpael enate’ sepa PR Ficstoveebetepessbcicel ceenteon os 
2. From sale or exchange of pro other than ake assets (from separate Schedule D)..............5-- WARES, 5 
Schedule E—INCOME FROM PENSIONS AND ANNUITIES (See instructions, page 12) | 
Past 1.—General 

Gab aensneks 4. Amount received this year........- | 

2. wegen rh MiMi iis kndoeunbiad $ 5. Amount excludable (ined multiplied 
3. Percentage of income to be excluded Sie nes ccicsce sapensbiees 

(line 1 divided bv line 2)........-| __—«-F | 6, Taxable portion (excess of line 4 over line 5)..---- pemewaniaeesianenihetee 
pease gar nrg https ee RI pt sr agg hc ay | 
MU your cost was ‘ully recovered in prier years, enter the toa! smouat received in ine $ omitting ines | through 4. 
1. Cost of annuity (amounts you paid). .|§.-____..|_ 4. Amount received this year......... \$ tw 
y. Cost received tax-free in past years. . 
3. Remainder of cost (line 1 less line 2).|$ ’ i i i i * sk 

Sasa Sime [waxes ' 


Eee | eee 


Schedule H.—OTHER INCOME OR LOSSES 


+ Naas (name, address, and nature of income! bans ‘ or Paopearics Co. rife 9im “~ 
If YT A 2 


noes nans os so eeeeesesesss me mmmenereos 
OS 


3. Other sources (state noture )n--— ---m-s2vnreeeree 
Total income (or loss) from above sources (Enter here and on line 10, page 1)....-.++++++++++seees 


$v,7 F010 


01 16 —Teae-t 
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— 


; vear enneo_7ZSo 
Nep * FRANCES Mlecer me 


ADDRESS .. s26> fre NN... Al REGS, 


-—— 


Y 


Zictysw io Ny FORM 

EST COMER ROM DIVIDENDS — 

Nt ANB-ABDRESS-CF CORPORA TION-DECLARING DIHDENDS AMOUNT 
Uns reo /¢ cht Fi gress we Kio l— 
f Se PORT ae Nee | ivbele 
Ny DPoaen ee Ravers || val 
Ternece Pave ty W640 | | 36 ol - 
Union se fireman ~H 72 Congr, = Yo|- 
CRAP BAI 6GN Fern fies Els . [= Qtée VIALS Pas ut foe} 
Fepemaricn ae Vou t Dye TM xo, es Yr - 


wlyere W) Newer Sooo. Fuyo as 
A Rim CHARITY = 


INCOME FROM INTEREST edDERAL 
NAME OF PAYOR AMOUNT 


Savi NésS LAwks: eh SS 


1NGS Hwa prrl 
Sovrm. % Ly aw | Sm Pee 


CYPRESS NO. 4f0 
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ve 54 P a, Wel i pies 
Vlen 7 FrRANeES Fite En Pe O.... 
re Five N 
otk wae) £ o oh: NO: Dose EE 


AI @-p1 eo Rb. ECP ENS ES 


DLR TWoras Cease ; i We = 
IR Jprrvet A} (Sours a v2 & 
ae GQainre. GENES | Jy = 
D +4 Saar wv 2 Ps braj : i ¥i- 
De Melson Mee ets Mee ee ; 
2 x ft ow Stave Reine 1 Po 
ri ae Sve Ar Masts Pe : ' In - 
De CL "> Fine : fivoe | 


De EZBERNARO ; 
be FF. Pece | | IS 


7 STAC iy ' meceserea roeee TS 
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PLAINTIFFS' EXHIBIT 3 


‘ ' Ly ; 
me | rs (> D) 
™™ 1040 | U.S. INDIVIDUAL INCOME TAX RETURNSS196K2/ 


U.S. Treasury Department Your Social Security Number 
Internal Revenue Service of tanable year beginning .. 2... -2 ~~. -0eeeeeeesceeesenes 1961, endi ecccceccoces - i 
suis |<" "a ee OFS | O27! Gee ‘$j / 


| First name and intial Last name 
aR: A &. € +. es Lest BS. eo ee ity 

PLEASE | (it jot tetra of husbana ‘and w vile, use first a names and mudsie | initials ot ‘both 
> 2 o> Be sd b & 4a Wite's Social Security Number 


vA Jt bmoe nx Occupauea 
i ah Cwtecurrve 


HOMO A6GIOES . 222-2 e ener enn nnnenne ene sseeeeee ae seececccerccccesccseccececcnsecccess 


} 

| (Number and sirest of rurai route) H | 
~ 4 | 
| i ae A eV AN ‘Qa : Ny Occupation 


*"(Gity, town, of post office) = «CPostat tone number) SSCS tat) 


Check (C5 Single; () Unmarried “Head of Household"; ( Surviving widow or widower with dependent child; 
_One {i Manied filing joint retum; CT Maniied filing separate retum—Name of wife (husband) ...........-.---------0e0eseeeeee- 
INCOME— (it joint return, sactude ali income of both husband 2nd wife) 


1. Wages, salaries, tips, etc., and excess of allowances over business expenses. 
Employer's same Where employed (city and state) 


(a) Wages, otc. 


$V 2 204 -. 


eee ee ~emmec ence 


Aiba ei E ETERS GUARD ee ERE NY 


@ Attach Check or Money Order Hore e@ 


Pecan cnn cee ners Keeeeeeceesonsenes ccecesewers se secesseesee: so seceree one erase eeew sees ceewes eres es ere |= ere cece mace cececcejee-ws 


If either you or your wile worked for more than one employer, see page 4 of instructions 


SA RR OE 5 SUR ir ne ren ees eee Totals here ——> OR it Soot. 8 Rated te lisa 
3. “Sick poy’ "if included i in line 1 — required dolenen) Been eta 2 ; 
i Gileeih aS Rien Vell WOON Sie vos coe eigen son va Vl oor ee ee Nowe eS a pbes 
5. Dividends, interest, rents, royalties, pensions, etc. | (Schedule B—it inital by instructions page 5) . 
pee ORR Sy Ae aie re ert rier ere prertorece Pes terre ee rior, y area 
yy Sa’ > of exe ' ange of property ELIT TRG RETRAIN hep > MRE DEP URETE a en 
= 8. Fa: » income (Schedule ae Te VEST UOTUEPTIT CCRC LET ah ees, 
N 9, Total (add lines 4 through 8) Siebel bits igh ain tao brie ede ae bt ae oaeee thetedsesabaeeess 
5 FIGURE YOUR TAX BY USING EITHER 10 OR 11 
4 10. Tox Table 11. Tax Rate Schedule 
te If line *han $5,000 and you do | @. If you itemize deductions, enter total from page 2 ........05... 
= not ite ctom—— | If line 9 1s $5,000 of more and you do not itemize, enter 10% of 
e ; line 9 but not more than $1,000 ($500 if married and filing sep- 
a Copy » amptions from page 2 aiote retumn). 
3 here .... b. Subtract line 114 from line 9... oe cee ecg eee cece ee eeeerees 
o = . m table on page 10 of c. Copy total exemprons from page ? here th, ‘multiply by $600. . 
3 ia d. Subtract line 11¢ fom line 116... .. cc cece cece eeeececeseeeees 
8 Do not use lines 11 a, 6, ¢, or d | Figure your tax cn this amount by using tax rate schedule on page 
e Enter tex on line 12. | 9 of instructions and enter tax on line 12. 
+ 


12. Tax (from either tax table or tax rate schedule) . ... beeen ceeecacecanesenenencececese se fatten ae 
13. Self-employment tox (Schedule C-3 or ee Bee Risen Co icae se hace heed DR EMoneTNeeneh es 
Ci Tite COMENOE TU ON ORD oF ory Sev Sissi r oleae vlads cb bg ds ncassimag pe cecomecteres orndes 5) DE 

PAYMENTS AND CREDITS 


15. a. Tax withheld (line 2, col. (b) above), Attach Forms W-2........----5-- 

b. Payments and credits on 1961 Declaration of Estimated Tax......-.--+. 

c. Dividends received credit . pele Sa EAE ER 

d. Retirement income credit . Met) er orouu tema setae 

e. Other credits ieaiomne anes 5 é neatanl.. Cette naan ora ame AE 

f, Total (add lines a, b, c,d and ec)... . 1. ccc cee cee e cece eenaseneessecenrenees 

District Director's office where amount on line 156 was paid nett fe Od ID. prneeet 
TAX DUE OR REFUND Sav ts 

16, If payments and credits (line 15f) are less than tax (line 14), enter Balance Due here ......-- — | AY oS 

Pay in full with this return te “internal Revenue Service.” H 
17. If payments and credits (line 15f) are larger than tax (line aise enter Overpayment here... ... He Ae IEEE SM 
18, Line 17 to be: (a) Credited on 1962 estimated tox $...... ---z-2-2-; (b) Refunded $......---------------- : 


Th doctors we mer ponelites -) periney thet i] | have © oomdnnd thie rotoen jinetvding we 
wateet, qed rennplete Oe 


I a 
apanying cehadulee and ctatemente) and ta the heet af my knawlerige and Relief It Ix true 
" wet all betetmation of whiek he hee eng bnealege 


BiG ROTO 220. cccccocccpecccns ces host cecsnresssedeeccseccceceeers es seseeswerssses «secs eres sean. sesosssess ss scans -s0ceseseseeeeeee ees eaccemeocococe 
(Taspayes's signature and date) (ii joint return, BOTH HUSBAND AND Wit MUST SIGN) (Wide's signature ond date) 
wlie / > 

on 

| nn en ee seccscovenasbensegucococedogpocossotes: es -_ 
\, Wianatre cd prepared other than taipayer) ; a dena (Gate) 
‘ ea af ee 10—10677-1 
bs of eres) an - 
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PLAINTIFFS' EXHIBIT 3 


~ — _ 
F, FORM 1240—196 SCHEDULE A.—EXEMPTIONS (See pase 6 of instructions) Page 2 
. Exemptions for younell—and wile (only if all her income is included in this « urn, o she had no income) 
chs Gad Reais SOND catia oes ic o50 dcomaenwederoerneeceleneee ee cototy ... G Younelf & Wile Enter numoer 
— | (b) Additional $600 exemption if 65 or over at end of 1961... 6... ccc cece e ee cence C Younelt 0 Wite . ‘one 
apply. (c) Additional $600 uemption if blind. at end of 1961 ...... 0.0.20... 0s. PPeTers Lys _—___ 7 


! 
2. Exemations for your children and other dependents (list below) 
@ If an exemotion is based on a multiple-support agreement of a 9: roup of persons, attach the declarations described on page 6 of instructions. 

| 


NAME ANSWER ONLY FOR DEPENDENTS OTHER THAN YOUR CHILOREN } 


Enter figure | im the last column to right | bonne lived in your | Amount YOU furnished 
rtee each namie ksted Relationsnip \ home. it born or | > gomenyey-g | tor depencent’ sup | 


(Gwe address «f different (rom yours) [died suring ve eer | or more? pert. 


Amount furnished by)! 


iGo wnte OTHERS including | 


| 
| 
| 


well Mc At CLE 


SURES HeMMNR TES Cees oh eae * ae 


EERE TCRS BTN MPRLERRE BE Sere gene: See 
BE ENT: SRE Waris Creates eemeR Ss © 

3. “Toral exemptions. (Enter here and on line 10 oF Sie; OEME Bi ica oo es ua careeuns eccb oleh sive gidcin abate ceca ms 

———$—— oe en ene ee ness passa encarta anna entatecatatatate ata Se 


ITEMIZED DEDUCTIONS—If you do not use tax tcble or standard deduction 

Mf husband and wife (not legaily separated) file separate returns and one iLemizes deductions, the other must aise itemize 
Show to whom paid. If necessary, write more than one item on a line or attach additional sheets. Please put your name and address on any attachments 
catback tsa Rect cette tt ee Bh 


Contributions 


(IF other than 
money, svomit 
descriotion of 
propeny and 
method of 
valuation) 


Lh Cok Mie 


+0 eee beweesereeees sles ome 


Real estate toxes ......4-.2..).¥. sss. State income taxes .-..%1.42%. 20.2. f eee 
1 State and local sales taxes 33.9" wo. Other taxes (specify) .....----.-e.coceeececeees | 
axes 


NOTE: If you or your wile are 65 or over, or if either has a dependent parent 
65 of over, see page 8 of Instructions for possible larger deduction. 


' lf 
3 
c 
rs 
=x 
3 
} 

i 
ic 
j= 
tw 
G& 
Ie. 


Medical and | 
daauat expense | 1- Total cost of medicine and drugs . 
‘ae niatend 2. Enter 196 of line 9, page 1 NRE BE os ee ‘ 
bi Uj ! 
to Dane ae 3. Subtract line 2 from line 1... .. Fee NM Met ch SOE * 
ony expense 4. Other medical and dental expenses (neluding hospital insurance 
compensated by 
insurance or | premiums) ...... Pht bere beer eseege rte eewesens 
otherwise) 5. Total (add lines 3 and 4). care Roos Ee 
6. Enter 39% of line 9, page 1....... ‘ om iN i 
7, Subtract line 6 from line 5; see poge 8 of instructions for maximum cece! e PE als iid 
oe eee. cecce coccces ccccccs coces coccedceMecccccece 
ioosenencieces a.cosers-NidaniaasneDeacae Lebaacexediuldackan spin trksanad cinbcones a ucbibeds ccapcaeceabdammodteaaiae aaa 
1 oedhecce «Spe a SSI ER AST TEN ERI RRS SSS EPS RE Sg RRS ab oS 
Lenten aed [portererseencnesene SEI ESN Re SR RE SATE Le SO POE INET OE 
WGN COGNOE.. Hoc knecccndnstgsd cbs ens ceswdercnmnenchbesocdoceecebbaiohaeddisebendnwindsscénbes kcdeenebabebanteeieemiametaniek svoosesese, 4° 
information) : | ‘ sie ue Ay Poh oe: s cy 2 eae ee 
Fy WENT UWE IEHE ELU-SE NUD aotase  trcier va telicwn Does Bar bea dd i ES Oar ‘ 


RXYENSL ACCOUNT INFORMATION 
Oid you receive an expense allowance o reimbunement, or charge expenses to your employer?... (J Yes GI Ne See page 4, 
1b Yes," did you submit itemized accounting ofxpenses to your employer? .. ein Ghana Yo 
SS SSSSsessesssssssestesssssstsssss-nssssesssss-nssenssnsteasns st 


© 0, COVEewmiat Peretine OFFice Oto TeaTT=k 
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PLAINTIFFS' EXHIBIT 3 


P as a8 , a 


SCHEDULE B SUPPLEMENTAL SCHEQULE OF INCOME AND CREUWTS | 
(Form 1040) (From all sources other than wages, business, farming, and sale or exchange of property) 1961 
U.S. Treasury Oepartment 
internal Revenue Service _ Attach this Schedule to your Individual Income Tax Return, Form 1040 
RE eEeEEEE—————————E 
‘Wome sad addrons as shows on page lof form 100, NEO YK Rm NCES ALLER VI We NN Letyrn /es wy 


hearse bos clout nate testcase > ase I lie Radi cS al tb 
— L—DIVIDEND INCOME (income trom savings (duilding) and loan associations and credit unions should de entered as interest un Pact |) 


of qualifyi corporation declaring dividend: 
* (adeate None, ote 


stock 1s Neid by husband, wile, of joumtly) 


qewecec ese cccccccecccesoccsscesosensessocseseseseosenssenascccescsesenassseesesseseceaessasessessesesasssseseriasasesse ses 


NR eae laa dwieks a anerdy Abu ris cimhaneneer dy verse eter eis 

3. Exclusion of $50 (If both husband and wife received dividends, each is entitled to sihels 
not more than $50 of his (her) own dividends) .......6.. 000 ce cece ee ee eee e en eees 

4. Subtract line 3 from line 2. Enter here and on line 1, Part Vil 1... 66. eee een ees |penemneneranensennenses 

5. Name of nonqualifying corporation declaring dividend: 


eeeccnccccencsccsccccceesenseceececessesenecesacecessesecensenenesesensssassesssenesasesaasssasee sees eeeseseeeseeeee senses 


6. Total (add lines 4 and 5). - 


. i—INTEREST INCOME | (This secludes interest credited to your account) 


Name of payer Amount i Name of payer 


ee ne a ————— j ; 
7, 4T7 2 RYN! At Asi2ts. teed. saan eaPacie FL 3 AP | usr FT 2. etre, aE. EW Se ae H 


cre ve ane af LAE. ft 


a 


Part I—PENSION AND ANNUITY INCOME 


A=—General Rule (if you did not contribute to the cost of the pension of annuity, enter ihe total amount received on ‘ine 6 and omit lines | through 5.) 


1. Investment in contract. ......+--+- 4. Amount received this year. ...... 
Q Expected retum....--.--ee eens: 5. Amount excludable (line 4 multi- 
3. Percentage of income to be excluded abies Sig Uli Sis s aceev es ceet as 
_Sine 1 divided by line 2). %\ 6. Taxable portion (excess of line 4 over line 5)... - - Sane oes! See 


© —Whare your employer A contributed part of the cost 200 your contribution will be recavered tan-tree witha 3 yearn 
Uf your cost was fully recovered in prior years, enter the tote! amount received in lise § and omit lines L through 4 


1. Cost of annuity (amounts you P7id). - | ......-eeeeee 4. Amount received this year.....-- .| 
2. Cost received tax-free in past y<ars. . 

3. Remainder of cost (line 1 less line 2) . 
Part IV.—-RENT AND ROYALTY INCOME 


5. Taxable portion (excess, if any, of line 4 over line 3)... 


1. Kind oad locaton of property 1. Total mount of rents | 3. Depreciation (explain 4. Repairs (attach | 

(idenuty whether reat of royally) of royaines ia Part Vi) of deple itemized List) ! 

whe H 

«stb ca scape ranaiemmunasanagnndbensnesetnsst poskoutseesibeteseneesnretentensesewennieensetele SOSee eS RCCtOOeenOeenn Pataeemman ne nenn reer T 

eoaner- | -20 eccccccccenereceseseseoes: H 

re oa 
9. Net {or less) from rents and royolties (column 2 less sum ERATE ATS SRD, eee et 


Pat Vi—OTHr® " °C'E OR LOSSES 


pat 
Fon OPtn rier ea 


bad |e Prrrtrvorahiigne 6 csr «bho, and nature of income): - f, 7r cS Cv 


2. _Eaates or tut (name and odes) .  --oceueseem seusseoesavenecenaasncece cosweresnrenenssssssscesoreccsecceenvecsssocssemenesseeee| eeCeeenneneenneeen iam 


SS ET 


is ~ 


PLAINTIFFS' EXHIBIT 3 


NAME Af a 2) ee AA NCE? Ale @i. er 


on earlier eae Wnts. Tee 


Cosirrate ce Cure Pur sonst SS re Bi. 


Arentounr ( PenSe Bn Obs Te 


Dey 0 CHy Piet ees ay Seas at 


Biv SAnsec Pécs eae fa 


AIT aie MA HOSP ire Beas meee So. 

DR SK wv Ge ZALIIG eH Bee: ot, 
P-) SAmucte A Worre ee 

b SAN Cenwez — : se eo 

TH PTET OES Ae aes 
 eeed 


Le 
D Geonce FREE DAH AAW 
B 


CvPr=se nn, 709 
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PLAINTIFFS‘ EXHIBIT 3 


of (87,0 : nee 
wy ANS y. te Replica eer set) S aaiea tea waasalancaatack 
} a % EC wn nye tn em en Om dati nib 
Cy v yn ‘ 7 ae CRC cig At At Tat By tee S Aisd 
* 2 ‘ae , rs a) A> 
sik Se a oe | lortheAGlantic Region 


ioe GuaudouW Luv 
ait gs Ge ‘ gee ee ‘ae a) Baas - | le ropiy rofer to: 
WES, bi ; *s Mey 20 1968 | RSC 10S 
\e \\j Rites — u. Vv i 
wA ‘4 i } ‘ ” mar 
Nee NEAT 
nN / \ INA] D } 
a Pe 
ee & Franses Miller 
35 Seacoast Terrace eee 
‘ -Brooidiya,’- N¥- 11235. °° |. 
Eta Tis Lee 2 MAIL an 
Social Security Number or Empioyer Kesntificciica Nursor, not given Siw, ATONE gs. 
Documons Locatcz Nun wee 8 : i 
ee re, Type of Tax: 100 
J a 0 5 Pesied Ending: “1957 ; 
a ; é * satagt Ameauma Cizimad: . 37,923.75 ee ae 
“1 Date Clajm kecoived: May 12, 1968. 
bsochrs. ‘ oye oF Ca % ” ‘e Wa <i eat 
Dear Taxpayer: S——:. 
We received your claim for an adjustment of your taxes. I am sorry 
to tell you that we cannot allow your claim.’ This decision rests on 
Ca asa: JIN te ONS QF: we Lavaca. TRVOMUe JAWs and .refulations. 
% ! 
) ‘ a 
54 Hence, I have sent this letter to you by certified mail. This 
letter is vour legal notice fram Tnternal Revenue: that vour claim has 
_. been orvicialiy rejected. It nas been disallowed invruil. 
- If yo still disagree, | Be wish to begin suit or proceeding for 
s th secovery of any taxes, penalties, or other moneys for which this 
¢ notice of disallowance is “issued, ‘the law requires you to do so within 
i wo years from the mailing date of this letter. 
s : . i Sincerely yours, 


' 4 : 
’ . , <P, eS Pg /\ aia on Cj Ane a 4 
: i Wh Pabrennm Sy ad OI ~/ 

Director, Service Center 


ae Ves 3 rsers oat hg 


‘ 
ot ee TT oe 
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PLAINTIFFS' EXHIBIT 4 - LETTER DATED MAY 20, 1968 


\o Ag Arean omy «may tee P.O. Box 468,- ee 
d V7 “ail US Treasury Dic pagknvengt 
é Ci ” Internal Revenue 
cy qs Service Center = 10 
ay 4 North-Atlantic Region 
” 4 Coen ln reply reter te: 


RSC 105 


Ned & Frances Miller 
35 Seacoast Terrace 
Brooklyn, NY 11235 


CERTIFIED MAIL 


Social Security Number or Employer identification Number. not given 
Document Locater Number. <-<-~ 
Type of Tax: 1010 
Period Ending: 1957 


Amount Claimed: 37,923.75 
Date Cloim Received: May 12, 1966 


Dear Taxpayer: 


We received your claim for an adjustment of your taxes. - I am sorry 
to tell you that we cannot allow y.ur claim. This decision rests on 
certain provisions of the internal revenue laws and regulations. 


Hence, I have sent this letter to you by certified mail. This 
letter is your legal notice from Internal Revenue that your claim has 
been officially rejected. It has been disallowed in full. 


If you still disagree, and wish to begin suit or proceeding for 
the recovery of any taxes, penalties, or other moneys for which this 


notice of disallowan-e is issued, the law requires you to do so within 
wwo years from the mailing date of this letter. 


Sincerely yours, 


Nain 2. Wand) 


Director, Service Center 


Form RSC-108 (nev. 1eEr 
“a ~ B  Lrawe 
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DEFENDANT'S EXHIBIT C - CLAIM FOR REFUND 


May 5, 1966 


Internal Revenue Service 
35 Tillary Street 
Brooklyn, New York 


In re: Cisin for Refund, Form 843 of 
Ned and itvances Miller 
for Year 1S$57 
Gentlemen: 


There is enclosed herein a claim for 


ta for the above mentionce clients for year | 
1957. 


Please aclmowledge receipt of this pig 
by stamping a copy or this letter and a copy of 


the clain. 
Very truly yours, 
ng Frederick 
aoe 
IF:e 
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DEFENDANT'S “XHIBIT C - CLAIM FOR REFUND 


TO bE FIED wits THE DISTRICT DIRECTOR WHERE is 


| ASSESSMENT WAS #4452 OR FAX PAID ‘ pe ae k S 
EE — rindi eh sh ned AO tk TB So ME A Ee ning 
Midian ra tha 3h bale. thy bund of eloin Ried, ec Pin where equired, ‘ ‘ Kis: 
Ryfaie we wrxealleguly, Evonwously, of Excessively Co.cs ou. ; : Fe 
ave » Pavone Kor far Signi Unsure, of Used in Lrvor - Laces... 
C j Abel. .ie tol Tea Aste tert ie i applicable to cateic, gif, or .icome toes). } 
a 7 ie 
Mott off 34, ee ore . Cf esc. ‘ 
avert: Geiake “at candoiey Phase 
© capes + eee |< ane eee + re 6 1 ee ee: «a2 ccm anemememe © << — -<- TT 
Sionues end stiee? Postal ZIP Code 
52 Cane ca 4. FRX cep e « Aande ; ~ rdeok .. 
35 Scecoasty Duswacc, Ant. HOGA Noy York 11255 
Filia s apticunt og lsiwer size en aoe HFS pSi0e 15 Mest waisione a3" gt 
sacinies ainabaereinan -encbenammmpun-seet Sateen : be spbaberten tie Le pes. be : | enna’: | 
@. Your socio! + arity Mie | Wife's numer, if joint + fetes lu. If un eniplover, enter emaloyur identi ficahon nutiber ty 
55 :O1 ‘9462 : | 
dies dtenineins tetiniahipa waaliven — ae eee ee {wa . — -_ a eT RR ee ee ee 
e District in which return (if ony) wos filed id. Name. ens ede ass own on tetucn, if dilenat fram ebeve . 4 > 
' >t. - _™° * a f 
| Bas r+ “ad eC. SO Moiex .. 
=. o% «s- + con, Uyrts ray ~ ag 
Drookiya | 2302 . IWweaue "Nh", Brooklyn, New Yor 5 
— —— ee + _——— Cn en ee ee eee re eee 


@. Period—-if fur tax ~~ on annus! basis, prepere 1 2 sizerat- form for euch tasable year [¥. Kind of tox 


From darn +: ir J = , wor _ Te vacant AMEN: 19 of | a ee oxic 


g Ameunt ¢ ‘ f assessment wy of poymen G tomersies: 


37,023.75 6/5 fb", $30,468,003 6/29 /21:, $22.,529.65 . ‘Iatezest) 


a S_nrenerenappnemntnantolmmnis niin iceman 
‘. Dote stan.,s were purchased from i. Amount to dv refunded (If income tox, ||. Amount to be obated (not applicable te income,  evete, oF | or 
Government complete computot'ar. below) | gett taxes) 


s 37,93.75 ; Mere 


k. The claimont Deiieves thot this cicim shovid be allowed | for th. the > foiowmng fue aOMar 


See Ricoxr Atvacned. 


COMPUTATION OF INCOME TAX REFUND 


Me Nk 055) stn ovine cn ole ots bd Snhanaee Pi enwede Kes eS adacwes ¥ 
cs RE CII 6 oho 8a yn eo ak bb sit aceia kas Blau oane a kien ts ah Kavaaeniens 3 eee SN 
7: Tan paid with eriginel 100M. ois ccc eo wsceresrves Sk lgs aig Boa ath arcu ee Seer ge 

4. Any additional income tax paid .......6.. 505 e et CP Pee etree ete een ee par ee 

B.  Votahtun: eid AGE Manes 14}, no calc ce Reece we wos Se ORE oN We Rr rer ee  sanspbomeabgiinmndtainsicnaiiensiian 

6. Less: Your computation of correct tox....... Cdl oie a's wae niels Se aA pi Kr eek pt ees { a 


. Amount of overpayment... we ee ap ee rey eT ey oy AO Pang ae Pipaeee se re 
Amount previously refunded... . SPO ar ee wen ere Be eee en ER re ep ee yt 
Net overpoyment (Enter in item i above) 


Oe ee 


Under penalties of perjury, | declare that this claim, including any accompanying schedules and statements, ha: oeen examined 
_ bY me and to the best of my knowledge ond belief it is true and correct. 


BING: catcccecseseeun picuhinee kon nixentndens of VPcecacad.  aiagemaniecnbecstbaecendocewetaen venkertiounintnent seanbiitioniiehoent eccageccceesessorpodee 
$8i MISTRUCTIONS ON AZVEALE 


FORM 642 (Rev. 7-658) . F 
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DEFENDANT'S EXHIBIT C - CLAIM FOR REFUND 


SCHEDULE ATTACHED TO CLAIM FOR REFUND - Ned and Frances Miller 
35 Seacoast Terrace 
Apartment 18-B 
Brooklyn, New York 11235 


Claim for refund is made herein for year 1957 since the 


' Revenue Agent who examined that year picked up as dividends the 
amount of $65,000.00 allegedly paid by the 1680 Coney Island 
Avenue Realty Corporation. In fact, the said payment did not 
represent dividends but was a result of the manipulations of his 
accountant named David Rausch who allegedly embezzled funds from 
Ned Miller and related corporations. 

If in fact there is a dividend of $65,000.00 that 
dividend would have been earned in year 1955 as a payment from 
Miller Stormguard Corporation, which corporation lent Mr. Ned 
Miller $65,000.00 in that year. 

The amount of additional tax assessed by the Revenue 
Agent in his report for year 1957 was $37,923.75. This tax 
cc “alin in the amount of $14,063.90 computed to June 30, 

1964 was paid and this claim herein requests refund of both 

the tax and the interest. 

The computation of income tax refund on the face of 
this claim cannot be filled out since we do not have a copy of 
the original tax return filed nor do we have a copy of the 


Revenue Agent's report. 
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DEFENDANT'S EXHIBIT D - CLAIM FOR REFUND 


Member end ureet 


3 Peoned—i he to. eperted as exmes! bows, pepere snperete term he: cock enable yoo 


Prom Jan. ist .” Te 2 at 


AN emamanel oF ence nmr 


ASSESSMENT WAS MADE OR TAX PAID 
The Dianet Oivecter will ndicate m the block below the hind of claim fled, and Ail in, where required: 


ib «| Retund of Texes iilegelly, Errenqousiy, or Excessively Collected. 
oO Retund of Amount Paid for Stamps Unused, or Used in Error or Excess. 
O Abeotement of Ton Assessed (net applicable to estote, gilt, of income tenes). 


PLEASE TYPE OR PRINT PLAINLY 


‘Lt an tapteryer seme empere soatheamen susteo 


gO Come, Gum conn, Ga : 
Fit in applicable items— Attach istics chao dhaete ll ees oat eae 


1 Pee cheseneet meneres fas hi wer NOt lew etheed foe fhe Me llernmg reerone 


SEE ATTACTIAD RIDER 


| dectere vader the pomarhe: af periury inet rus Clerm ( 
and beled is t ve ond coment. 


owes .Decamber..31,....... 17.64 


1. The cloim mest cet forth in deveil cach growed vpen which it is sede and 
tects whine © sepia ha Common of the cxecs been Mm ree! 

2. We jest income ten returs wae filed fer the yeor ter which this claim is Med, 
enter serie! security ond employer dent fcatien member | ary of both hutband ord 
wihe end cach mua gn Mh clam even Meugh ently ene hed acome 

2. Whenever it is necessary to hove the cierm esecuted by on egent on behalf 
of the tospeye, on euthennceted copy of the document spocifcally evihennng wh 
agent to 197 the clam on behell of the tespeyer shell eccompany the ciem. 

4. If @ return is fled by on individuel ond w rotund claim is thereatter fled by 
@ lege! representanve of the decooted, cortified copes of the lerers testamentary, 
lemers of edmmntrenan, ef other wmien evdence myel bo ennened to fhe clam, re 
shew the eutherity of the executor, edamanteter, oe ether Aduciery by whem the 
claim ia Aled. 1 on enecuter, edminntreter, querdion, utes, receiver, or other 


10la 


5. Where the tonpuyer 4 © corperenen, the cierm will be signed with the ca 
porere name, bellewed by the nqneure end tile of the officer hevu.g evtherity 12 
qe fer the corperenen. 


6. Wf choi is ber encoss social seeurity (7.1.C.A.) ton withheld os « result of having 
hed mere then ene employer, iaciude the names ond eddresses of your employes, 
end the emevat of wryes received ond tase withheld by cach os pert of yew sph 
Hen ia tem || De net chow ma withhetd 4 yeu here cieimed the encom wrinhsiding 
om your individual income ten return. 


PORM 843 (Rev. 3-40) 


es 
a ee 
ee re > 
Sa ee ee ee ee ee 
eS oe 


DEFENDANT'S EXHIBIT D - CLAIM FOR REFUND 


_CLAIM FOR REFUND 


(Form No. 843, Rider) 


(A). The claimants', Ned and Frances Miller, 
joint tax returns were audited and re ssessed for the 
years 1957, 1960 and 1961 by a Fraud Agent of the 
Internal Revenue Service on or about March 27, 1964; 
which audit and examination apparently disclosed a 
deficiency in the reportable income for the years in 
question. 

(B). This audit and investigation was as 4 
result of a “Voluntary Disclosure” the claimant, Ned 
Miller, made to the Internal Revenue Service concerning 
1680 Coney Island Avenue Realty Corporation, of which 
he was the principal officer and stockholder. 

(Cc). That since 1930 the claimant, Ned Miller, 
hed retained and hired David Rausch to act as his 
personal and business accountant and adviser and 
completely and exclusively relied upon his advice, 
counsel and judgment in all financial and tax matters, 
because he was not knowledgable; and for all of which 
Mr. Rausch was adequately and reasonably paid. 

(D). That in 1968 the claimant, Ned Miller, 


became suspicious of certain actions of Mr. Rausch and 
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DEFENDANT'S EXHIBIT D - CLAIM FOR REFUND 


caused an independent audit of the books and records 
to be done. As a result of which it was discovered 
that 1680 Coney Island Avenue Realty Corp. had never 
filed Tax Returns with the State of New York or the 
Federal Government, and further, was disenfranchised 
by Proclamation. 

(E). That in examining and auditing the 
books and records of 1680 Coney Island Avenue Realty 
Corporation, the Tax Examiner determined that a 
$65,000.00 transaction (check, in 1957 was a dividend 
to the claimants and therefore their personal tax 
return for 1957 was deficient in reportable income; 
and an assessment, together with interest was made 
against the claimants. 

(F). The Taxpayers make this Claim for 
Refund on the basis that the alleged deficiency in 
income reported by the tax-examiner is contrary to 
the facts and law; and that therefore the assessment 
which was imposed, together with interest is unreasonable, 
inequitable and erroneous. 


(G). The Claimants, Ned and Frances Miller, 


relied upon the advice and counsel of David Rausch, 
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DEFENDANT'S EXHIBIT f - CLAIM FOR REFUND 


their personal and business accountant and adviser, 
in this transaction and si here was no direct 
benefit to the claimants the $65,000.00 should not 
have been treated as a dividend to them. 

(H). The claimants contend tnat the actions, 
advice and counsel of David Rausch, in this transaction 
and those affecting 1680 Coney Island Avenue Realty 
Corp. ana Milier Stormguard Corp., was a scheme, plan 
and device to defraud and destroy the claimants and 
their corporate entities; all of which has been fully 
and completely disclosed to the Intelligence Agents of 
the Internal Revenue Service. 


(I). Accordingly the claimants respectfully 


request that their Claim for Refund be considered and 


determined as soon as possible in the spirit of 


justice and equity. 
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DEFENDANT'S EXHIBIT E - CLAIM FOR REFUND 


“ycere: 


ee cr ot Te) 
LLAlivi ? 
TO 82 PREO WITH THE DISTRICT CIRECTOS. 
; - + ASSESSMENT WAS MADE OR TAK PAID 
The Ciene? Owecter will eutizete @ the bisct beiew the bind of ciem Aled, and Mii in, where required. 
[ Retvnd of Teses iMogelty, Erroneevely, ov Excessively Collected. ees eo, 
Cl Refund of Amount Paid for Stomps Unused, or Used in Errer or Excess, 
[] Averement of Tex Assessed (net applicable te estate, gilt, or income tenes). 
PLBASE TYPE O2 PRINT PLAINLY 
em Dh FRANCES 1 ‘s 


NED & FRANCES MILLER . 


Le 


Pivenber end feet + City, town, pestet sena, feere 
23:'3 Avenue ; Brooklyn 11210 New York 
Fil in applicable Hems—Atrech letter size shoots Hf ts not ovfificient 
(Ronee cmteertey reenter 2. fn enter, enor organo terBoes eomber 
2 Sateen on vote enone (16 amy) we Met <a ot wbirees deren ea -caam, I ecterem ben tem 
Brooklya SsME AS AEOVE. 7” 
$. Poveda ter en epered an ewyel base, pauper aporete term ter com eaabte yoy 6. Gnd of on 
tree Jax .9e9.t Dacenshow Rint'? 63 | rere 
T maeamoat te! meaner ; Came of payment : . o* ’ ‘ 
3 $3,412.21 i June 1964 ; ; 


7 


1), The cetemeet mebownn (het Gait cinta hewid be eftecet te he teliewug roca 


SEE ATTACRED RIDER: 


ate eaenameesnenniemmenen tienen 


RL TS TO ea RF AEE PE 7 SETA AT ON I LEE, 
| dentere ender he esacimre of pory-ry thet thie che (nehiag any Guicvapenying mhedvin en vesceena) hus been cesmrasd by mo end to che bow of «ay tnowterige 
ard antat a Nes end tae. ; 


BAQROD «.20--cccececcecencecsccceccencs sentecenresecesesowerseeress=neteesegacaneess Sueeweees — 
MCL & FRAKCES MILLEN 
Beted cc serene QE ROBO Fence 19 GG -nseeccnceeereencee: coversesscensnscerendqe eosnecsenenessaseasrer sersseetssesssnnssansscereeseseceeenens 
insTRucti 
1 The clove must cat turth le detail on. grevad wpen winch © is meade and Ateciory Mes @ revere and thercethr rohend riqrm bs Med by the some Aductey, , 
tare odiment te apg te Commuseum -' Se cams boon Herve! derementery evdderse 10 estabinch the legal cuthenty of the Aduciary need ant eb 
2. © © jets nceme tee ratere nie Alot sor he your her which tee cloum 19 Med, compeny the cicim, prevetad @ tulament « made on the cieie showing that the “> 
enw eee norerty end cmptere enifis2s sember 4 any of teth hyabaert om” torn wwe fled by the Aducsery ond te) the tomer 2 will emtng 
wihe o=g each mwa Hgn Gre cieim even “eugh emty one hed income. 3. Where the teaveyer 0 © corpuration, the claim wi. be ugqued with the cam 
3. Whenever # i necessary to heave ‘he chess csctuted by on agent on behalf perete nome, tolieuud by Ge vqnetee end tle of me off.ser hevng euwhartty 
ef Re tanger, 2 ewthecmseted cepy «! the dew ~ « wpeuteally evthoneme coth men ter the corperenan. 
O78 te vgn the clom en behell of the feaperer shell excampeny the clam 
6. © remem Bled by On mdiordve! ond © rotund clam 4 thersetter Med by 6. HM chasm 16 fer encase social conwity (7:1 C.A.) tne ethheld as @ ruselt of having 
© tege! reprecentanve of the devected, cemfed copes of the lemony testementary, hed mere man one eagioye:, natede tho nemer am eddrevees of you eomsinyan, 
tgmen of euienuncewuen, of othe mauler ovrdemse sue be eancsed te the chee, to ond the emaue of woyss roomed ond tases withheld by nach as pert o/ row enptane 
thew the euthersy of the eaneuter, edansieter, o ciher Adutiery by whom He en 2 gan |) Os nat clown ime withhetd 4 pew have ciemed the «seem etihhuiding 
there w Ried. on cnctutes, eduminucrarer, garden, "welee, resnrwer, Gr ether we your tadiivadeeny! ic game 0BR -s tare. » 6 
~# 
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DEFENDANT'S EXHIBIT E - CLAIM FOR REFUND 
<cactiiniuibicsiinpaeaiionannmneinnitent 


OLAIM TOR REFUSD 
(Form Hoe 843, Rider) 


(a). The claimants’ joint individual tax returns were 
audited for the year 1957, 1960, 1961 and 1962 by Willias 
Krebs, zsxaminer, U. S. Treasury Department, Internal Revenus 
Service,on or about Haroh 27th, 1964. On ppesa 9th, 1964, 
the claimants received Form L-15 from the /District Director, 


notifying them as a result of said audit and examination, the 


Examiner's records disclosed a aeticiensy 4n the reportable 
dnoome for the said yoars covered by the audit. 
(B). Subsequently, the claimants received Form No. 17- 
A, indicating s statement of tax due as & result of this de- © e) 
| e? 


ficiency as follows: 


run SSIS EST ALM 
1957, $37,923.75, 913,665.02 (f61,588.77> ” st 
2960. § 113-67 4 139.52 §. 913-18 nM 

| Y 


1962 g12.50 2 97-76 : 920.26 a1 
eg ae r) OF 2 ‘ ) 2e r) & 


During the month of June, the taxpayers satisfied 
this incor- tax siability by paying. the above sum in full. 
(0). the taxpayers make this ‘claim for refund on the 
desis that the alleged deficiency in income reported by 
Examiner Krebe is contravy to the facts and the law, and that 
therefore the essessrents inposed, together with interest, 


are erroneous. 
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DEFENDANT'S EXHIBIT E - CLAIM FOR REFUND 


1 


(D).  axpayer Ned Ailier is the principal stoc™ 
holder and an officer of 1680 Coney Island Avenu? Realty 
Corps, which has its principal place of business at 1680 
Coney Island Avenue, Brooklyn, Jew Yorke He is also @ 
limited partner of the Pittsberg Properties, located at 2 
Park Avenue, New York County, N.Y. His interest in this 
partnership is limited to one uit, which is the quivalent 
of 5% of the total capitalization of the cartnexship. — 

(3). The 16080 Coney Island Avenue Realty Corp. 
4s a corporation duly orgenized under the laws of the State 
of New York, for the purposes of conducting a general real 
estate business, including the investments and development . 
of real estate. Pittaberg Properties was a linited partner= 
ship formed for the purpose of the development, ownership, — 
and management of comercial property in the City of Fitts~- 
burgh, Pennsylvania. I* was formed during the year 157, 
unter the laws of the State of Pennsylvania, and had its prin: 
Cipal office of business in Pittsburgh, Pennsylvania. . 

(P).  Undex Pennsylvania lav, a limited partnership - 
or joint venture is prohibited from soliciting investment or 
Capitalization funds from a corporation. Purther, even thougt 
the purposes clause of @ particular corporation authorizes ite 
Officers and Directors to invest corporate funds in limited — 
partnerships or joint vontures indiscriminately, and in eny 
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state oF escorts 4 the vennaylvania law astopped limited partnen- 
ships or joint ventures organized under its laws from aces ting 
said funds ca the penalty of dissolution and loss of limitad 
. partnership or joint venture status in that state. i 
(@), Originally, the 1680 Coney Island Avenue Realty 
Corpe, through its Board of Directors, duly authorised its 
officers to make an ‘nvestment in the corporate name in the 
Pittsberg Properties partnership. A check in the amount of«. 
$65,000.00 war duly drawn on the corporate bank account and for- 
warded to said Pittsberg Propert’es partnership. shortly there- 
after, this check was returned to the 1680 Coney Islant Avenue 
Realty Corp. by one of the partners of Pittsberg Properties, - 
with the notification that such an investment was in violation 
of the Pennsylvania la’: 1’ would subject the partnership to 
. possible erence ti sy ci» this investment stand. 
he (H)- On advice of counsel, the taxpayer Ned Miller 
was Anduced to act as an accommodation party, or a conduit, 
through which the investmunt in the partnership would flow. 
Thereafter, sa check in the amount of $65,000.00 was drawn to 
his, Milier's,order, and he in turn promptly drew a check cover 
to the ord1tr of Pittsberg Properties for the same amount. This 
¢65,000.00 transaction vas treated by Exaniner Krebs as “income 
-¢o taxpayers on Form 1907", because, “distribution received from 
1680 Coney Island ivenue Reslty Corp. deensd to be a dividend in 
1957." 


- —— —— a . 
a ene al - SS ew 
a Sa ; = SSS ae Ne eS 
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DEFENDANT'S EXHIBIT E - CLAIM FOR REFUND 


Rese Fovr. 


ae The tectimony before the Zxamiaer, the corporate ‘" 
certificate ii by-laws of the 1680 Coney Island Avenus Realty 
Corp. made available to the Examiner, the aists of transactions 
durin; the years of incorporation of 1€30 Consy Island Avenue 
Realty Oorp. submitted to the cxaminer, all clearly indicated 
that this corporation was in the business cf buying, selling, 
holéing and devoloping, and investing ia real.estate, and deing 
continually involved in real estate transastions. In addition 
thereto, there was disclosed and submitted evidenov indicating 
the attempt of 1680 Coney Island Avenue Realty Oorp. to, in ite 
own name, invest in the limited partnerohip know as Pyttebderg 
Properties. Further, it was showm that subsequently a check 
was dram to Mr. Killer's order by 1680 Coney Island Avenue 
Realty Gorp., and he promptly drew a check over to ths partnere 
ship business jn the exact anount. It is obvious that there 
would have beun no tax imposed on 1680 Ooney Island Avenue 
Realty Corp. had it been enabled to make a direct investment is 
Pittsberg Properties. Therefore, since there was no ruowing 
that there was a direct benefit accruing to Mr. Miller as a re- 
sult of this transaction, and that because of the fact thct this 
was a simultaneous transaction, Mr. Miller was merely a conduit 
or accommodation party or ax agent for en undieciosed prinei ple 


in this matter. 5 
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DEFENDANT'S EXHIBIT E - CLAIM FOR REFUND 


TY 
2ece_Tivee 
(J)- Accordingly, the claimant alleges that the . 

$65,000.00 was treated erroneously as a dividend to then, when, 

in fact, based on the evidence, 1% was a sum sent in trust to hin 

for Lnvestuent in a limited partnership, organized under Pennsyl- 

vania law, which prohibited corporations from investing in limited 
partnerships, and he in fact acted as an agent for an widisclosed 
principle, and az ai accoumcdation perty who received no benefit 

from this transaction. 
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DEFENDANT'S EXHIBIT E - CLAIM FOR REFUND 
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MEMORANDUM DECISION 
COSTANTINO, J. - NOVEMBER 25, 1975 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


oeee ee ee eee oe eee oe ee ee 22222222 em x 
NED MILLER and FRANCES MILLER, 

Plaintiffs, 69-C-715 

Vv. MEMORANDUM and 
ORDER 
UNITED STATES OF AMERICA, 
NOVEMBER 25, 1975 

Defendants. 

oem ee we we eee eee oe 222 2S SS See x 


COSTANTINO, D.J. 
This is an action by a husband and wife for the 
’ recovery of federal income taxes and interest in the amount 
of $37,923.75 paid with respect to plaintiffs' 1957 calendar 
year tax liability. This case was tried without a jury on 
April 5, 1973. The following constitutes this court's 
findings of fact and conclusions of law pursuant to Rule 


52(a), Fed.R.Civ.P. 


Findings of Fact 


In the years 1955-57, plaintiff taxpayer Ned 
Miller owned all the stock of two companies, 1680 Coney 
Island Avenue Realty Corporation ("Realty") and Miller 
Stormguard Corporation ("Stormguard"). Mr. Miller was 


President and chief executive officer of both corporations. 


117a 


MEMORANDUM DECISION 
COSTANTINO, J. - NOVEMBER 25, 1975 


He and his wife, plaintiff Frances Miller, were the only 
directors of Realty in the year 1957. 

In the year 1955, Mr. Miller wanted to invest in 
a partnership called Pittspurgh Prope ties. To obtain money 
for investment in the partnership, he had a check for 
$65,000 issued by Stormguard to him personally. Mr. Miller 
in turn executed a promissory note in the sum of $65,000 
payable on demand to the order of Stormguard Corporation. 
“ne rate of interest on the oromissory note was fixed at 
2." °% percent. 

Mr. David Rausch, who through the period in 
question was in charge of financial matters at Stormguard 
and Realty, told Mr. Miller in 1957 that Mr. Miller's loan 
from Stormguard would have to be replaced by a loan to Mr. 
Miller from Realty (Trial Tr. 51). This loan replacement 
was effected by issuing a check dated December 16, 1957 
for $65,000 on Realty's checking account payable to Mr. 
Miller. Mr. Miller endorsed this check on the back and 
gave it to Raurch. Mr. Miller intended that the Realty 
check would discharge his obligation to Stormguard (Trial 
Te. 33) 

Toward the end of 1962, an independent audit of 


the affairs of Stormguard and: Realty was conducted by Mr. 
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Milten Seitman, a certified public accountant. Seitman 
discovered that although Realty had maintained books and 
records early in its existence, by 1955-1957 it no longer 
maintained books and records. Seitman was not able to 
determine the exact amount of Realty's earnings, though he 
determined that it had some earnings (Trial Tr. 58). 

Seitman learned that the 1957 check drawn on 
Realty's account and endorsed by Mr. Miller was deposited 
in Stormguard's cash receipts and credited to an account 
called “exchanges." Although the 1957 Realty check was 
intended by Miller to discharge his outstanding indebtedness 
to Stormguard, Rausch failed to give Mr. Miller credit for 
the Realty check on Stormguard's books; specifically, after 
the Realty check was transferred to Stormguard, Stormguard's 
loan account continu'd to show that Mr. Miller had an out- 
standing indebtedness of $65,000. After receiving the Realty 
check Rausch issued a check drawn on Stormguard's checking 
account for $65,000 payable to Mr. Miller but never signed 
by the latter. This check was entered in Stormguard's cash 
disbursements book and was found in Rausch's drawer by 
Seitman (Trial Tr. 66-67). 

The record indicates that Mr. Miller did not 


intend to repay the $65,000 which Realty paid to him. 
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Several factors support this conclusion. First, the original 
promissory note executed in 1955, whose terms were continued 
in the obligation to Realty in 1957, did not provide a repay- 
ment schedule. The note simply stated that repayment was 

to be made "on demand." In view of the fact that Mr. Miller 
had control of Stormguard in 1955 and Realty in 1957, as a 
practical matter Mr. Miller could choose not to repay the 
note at all. Second, Seitman's audit revealed that Mr. 
Miller never made any repayments on the principal to either 
Stormguard of Realty (Trial Tr. 75-76). Third, there is no 
indication in the record that Realty has ever sought to col- 
lect payments on the principal. Fourth, Mr. Miller advised 
Seitman that he would repay the principal if the Pittsburgh 
investment was ever dissolved. (Trial Tr. 78). Mr. Miller 
also told Seitman, however, that he hoped the Pittsburgh 
Properties investment would be "forever" (Trial Tr. 79-80). 
Indeed, when the Pittsburgh Properties investment had to 

be liquidated approximately five years prior t ‘rial, Mr. 
Miller's best recollection is that he kept for his personal 
account the several hundred dollars he received as his share 
of the liquidated property (Trial Tr. 47). Contrary to his 
earlier statement, after the Pittsburgh Properties invest- 


ment was liquidated he did not make any repayment on the 
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principal of his outstanding indebtedness. Fifth, the evi- 
dence supporting Mr. Miller's contention that he intended 

in 1967 to repay the $65,000 indebtedness is extremeiy weak. 
It consists essentially of Mr. Miller's self-serving state- 
ments at trial, continuation in 1957 of the terms of the 
non-binding promissory note executed in 1955, and the making 
of interest payments on the loan (for which he took deduc=- 
tions on his tax returns, Trial Tr. 71). On the basis of the 
foregoing, this court concludes that at the time Realty made 
the $65,000 payment in 1957, Mr. Miller did not intend to 


repay the principal sum. 
Conclusions of Law 


The legal issue in this case is whether the pay- 
ment by Realty of $65,000 to Mr. Miller in 1957 constitutes 
a dividend to the taxpayers as defined in 26 U.S.C. § 316. 
The latter statute defines dividend as any distribution of 
property by a corporation to its shareholders out of its 
earnings and profits accumulated after February 28, 1913 or 
out of the earnings and profits of the current taxable year. 
Under the 1954 Internal Revenue Code, money and any other 
property except stock or stock rights in the distributing 


corporation are treated as property distributed by a 
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corporation to the shareholder. 26 U.S.C. § 317 (a). 


Although Realty did not label the $65,000 check 


made payable to Miller a dividend, the check may constitute 
a dividend nevertheless, see Regensburg v. Commissioner of 
Internal Revenue, 144 F.2d 41 (2d Cir. 1944), cert. denied, 
323 U.S. 783 (1944). The crucial concept in a finding that 
there is a constructive dividend is that the corporation 
has conferred a benefit on the stock holder in order to 
distribute available earnings and profits without expecta- 
tion of repayment. Tollefsen v. Commissioner of Internal 
Revenue, 431 F.2d 511, 513 (2d Cir. 1970), cert. denied, 
401 U.S. 908 (1971); 1 Merten's Law of Federal Income 
Taxation § 9.07; see Joseph Lupowitz Sons, Inc. v- Commis- 
sioner of Internal Revenue, 497 F.2d 862 (3d Cir. 1974). 

In the case at bar, the first question is whether Realty 
conferred a benefit on Miller in issuing the $65,000 check 
dated December 16, 1957. Although Stormguard's books do 
not indicate that the Realty check repaid Mr. Miller's loan, 
these book entries are merely evidentiary rather than con- 
trolling. 1 Merten's Law of Federal Taxation § 9.06. It 
is a basic principle of tax law that the "form into which 

a taxpayer casts a transaction will not obliterate the tax 


consequences that emerge from the substance of the 
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transaction." Tollefsen v. Commissioner of Inter.ial Revenue, 
431 F.2d at 512. Mr. Miller, the chief executive officer 

of both Realty and Stormguard, clearly intended to have the 
Realty check discharge his obligation to Stormguard (Trial 
Tr. 33). In view of this intention and the facts surroundiug 
the transaction, the court must conclude that the distribu- 
tion discharged Mr. Miller's obligation to Stormguard. 

The $65,000 divert.i is taxable as income up to 
the amount of Realty's earnings and profits at the close of 
the taxable year in which the property was distributed. 

26 U.S.C. § 316. The second question is, then, whether 
Realty had available earnings and profits in the sum of 
$65,000 at the close of the taxable year in which the dis- 
tribution was made. The burden is “on the individual tax- 
payers to establish that the corporation did not have 
earnings and profits equal to the amounts diverted." 
DiZenzo v. Commissioner of Internal Revenie, 348 F.2d 122, 
127 (2a Cir. 1965). Here, the plaintiffs have not shown 
that Realty had earnings and profits of less than $65,000 
at the close of the taxable year in which the distribution 
was made. 

The third question is whether repayment was in 


fact contemplated by the parties. For the reasons given 
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above, the court concludes that repayment was not contem- 
plated by the parties. Under the foregoing test, it is 
clear that the taxpayers received dividend income of 
$65,000 in 1957. The court holds that the taxpayers are 
not entitled to recover the federal income taxes and in- 
terest they scek. 

So ordered. 


s/ Mark A. Costantino 
Ue oe Be we 


124a 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
NED MILLFR and FRANCES MILLER, 
$ 69-C-715 


Vv. $ DECREE 


UNITED STATES OF AMERICA 


This action having been tried by the court 
without a jury and the court having entered a memorandum 
decision on October 19, 1973 containing therein findings 


of fact and conclusions of law, it is by the court, 


ORDERED, ADJUDGED AND DECREED that the complaint 


be and hereby is dismissed without costs. 


Dated, Brooklyn, New York, October 19, 1973. 


S/ MARK A. COSTANTINO 
UU. Se Be. G. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


NED MILLER and FRANCES MILLER, : 


Plaintiffs, : 


- against - 3 COMPLAINT 
UNITED STATES OF AMERICA, : Civil Action No. 69C-715 


Defendant. : 


COMPLAINT 


Plaintiffs by their attorneys, FREDERICK and 
GOGLIO, as and for their complaint against the defendant 
allege as follows: 

1. The plaintiffs are NED MILLER and 
FRANCES MILLER, husband and wife, citizens of the United 
States, who reside at 35 Seacoast Terrace, Brooklyn, 

New York. 

2. The defendant is the UNITED STATES OF 
AMERICA. 

3. This is an action for recovery of internal 
revenue taxes and this Court has jurisdiction by reason 
of Title 28, U.S.C. Section 1346 (a). 

4. Recovery is sought for federal income 


taxes for the taxable year ended December 31, 1957. 
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Plaintiffs filed a timely joint federal income tax re- 
turn for this period with the District Directcr or 
Internal Revenue, Brooklyn, New York, and paid income 
tax on account of such return in the amount of 
$9,327.25 which included additional taxes assessed as 
a result of the first examination by the government 

of year 1957. Thereafter, as a result of a second 
audit for year 1957 the Internal Revenue Service 
assessed an additional tax of $37,923.75 which was 
paid by the plaintiffs June 15, 1964 and June 29, 1964. 

5. Thereafter, on May l3, 1966, plaintiffs 
filed a timely claim for refund for year 1957 with the 
District Director of Internal Revenue, Brooklyn, New 
York, copy of which claim is attached hereto and marked 
Exhibit A. Said claim for refund sought a refund of 
Federal income tax of $37,923.75. 

6. The claim for refund for the year 1957 is 
basec upon the contention that the District Director 
erroneously alleged that the plaintiff, NED MILLER, 
received dividend income in 1957 of $65,000.00 when in 
fact no dividend payments were received. 

7. On May 20, 1968, the District | rector 
mailed to plaintiffs a notice of disallowance of their 
claim for refund. (Marked Exhibit B) 


8. Plaintiffs have overpaid their Federal 
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income tax for the year 1957 in the amount of $37,923.75, 
are the sole owners of the aforementioned claim for 
refund, and have made no assignments of the said claim. 
9. The collection of the tax mentioned in 
paragraph 5 above was erroneous, illegal and excessive 
in that the plaintiffs did pay to the defendant taxes 
on monies for which no tax was due or payable in that 
such dividend was not received, actually or const “uctive- 
ly, as alleged by defendant. 
WHEREFORE, plaintiffs demand judgment in the 
amount of $37,923.75. plus such interest and costs as are 
allowed by law, and such other relief as the Court may 


deem just and equitable. 


PREDERICK AND GOGLIO 


By Irving Frederick 

Irving Frederick 
A Member of the Firm 
Attorneys for the Plaintiffs 
Office and Post Office Addres<¢ 
1€7 Willis Avenue 
Mineola, New York 11501 
516-248-8806 
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EXHIBIT A - CLAIM - ANNEXED TO COMPLAINT 


rom 843 


(Rew. July 1965) 


. TREASURY DEPARTMENT - INTERNAL REVERE 


CLAIM 


TO BE FLED WITH THE DISTRICT DIRECTOR WHERE 
ASSESSMENT WAS MADE OR TAX PAID 


The District O.rector »ill indicow in the block below the kind of claim filed, and fill in, where required. 
NI Refund of Taxes Illegally, Erroneously, or Excessively Collected. 
[_] Refund of Amount Paid for Stamps Unused, or Used in Error or Excess. 
[] Abatement of Tox Assessed (not applicable to estate, gift, or income taxes). 


PLEASE TYPE OR PRINT PLAINLY 


CHIBI 4 


Ned “aad Franses ‘Mfiler 
town, State, Postal ZIP 


55°Seacoast Terrace, Apt. 18-B ““Hrookiyn, New York 11235 
PPLE MES Fill in applicable tems Altech letter sine sheets space le nel wulliient a 
° 655°" OL” he E Wife's 7 “ kk: return b. If an employer, enter employer identification number 
¢. Disinet in which retun (if any) woe Aled d. Nome ond address shown on return, if different from above 
’ Ned and Frances Miller 

Brooklyn 2302 Avenue "N", Brooklyn, New York 
. “Period —i for inn reported en onnee! bess each taneble year |f. Kind of tox 
trom J January i . ‘oT. le December’ 31 19 57 . Income 

be ., anon oF eccocement bie es 
* 37,923.75 Be7G, $30,468.00; 6/29/54, $21,519.65 1iterest) 


|. Amount to be ebeted (net eppliesble to income, estore, or 
gift renee) ’ 


b@ ‘ ‘ 


» Dote stamps were purchoted from |, Amount te be refunded (If income tea, 
Government belew} al 


complete computetion 


3 37,933 «75 


k. The clement believes thet this clei should be ellewed fer the fellewing resserm 3 anes 


See Rider Attached. 


‘COMPUTATION OF INCOME TAX REFUND 


1. Tam withheld . 
Bx SEEN POONA, 1s i vei gas koe ranbereshede be ste oasis beebed ees edesdeekes «6 apaleieacninenntintedinaneninmieeslt 
Tax paid with original :eturn ; MT Ee eee ee eee er eT eT ee eee © 
Any additional income tax poid .... 6... ow we ee ee 32 oe SMR bo 8 as fe one ee Salas 
- Total tax paid (Add lines 1-4) . : 
» iite Veet CRED OF GONE FOR. cc bck heck ere ob ORS EDE Sec deEee BOD oo ae 

. Amount of overpayment... .. . ; re ee ere ee Te eee ee ae 0 0 0.0 0 6 + lensaunmquacesnernesmnnabanennntent ¥ 
. Amount previously tefunded... . Pe I See ne Pee eer ere renee ore re ee 
. Nat overpayment (Enter in item i above)........ 


SSN Owsa w& 


Under penalties of perjury, | declare that this claim, including any accompanying schedules and statements, has been examined 
by me and to the best of my knowledge ond belief it is true and correct. ‘ 
NET CARER Renee PSS NOT TO A on DWT eA OY 
Dated». cnsccvs+cosuseoesess coceseecqvessecs 4: CRiticinee te evecusuuscapesnbetamssssnesuancnnqscoesesgabnorinttabades 
$05 INSTRUCTIONS OM REVERSE 
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SCHEDULE ATTACHED TO CLAIM FOR REFUND ~ Ned and Frances Miller 
35 Seacoast Terrace 
Apartment 18-B 
Brooklyn, New York 11235 
Claim for refund ie made hercin for year 1957 since the 
Revenue Agent who examined that year picked up as dividends the amount 
of $65,000.00 allegedly paid by the 1680 Coney Island Avenue Realty 
Corporation. In fast, the. said payment did not represent dividends 
but was a result of the manipulations ofhis escountant named David 
Rausch who allegedly embezzled funds from Ned tiller and related 
corporations, ; i 
If in fact there is a dividend of $65,000.00 that dividend 
would have been earned in year 1955 as so payment from Miller Storm- 
guard Corporation, which corporation. lent Mr, Ned Miller $65,000.00: 
in that year, 

, The amount of additional tax assessed by the Revenue 
Agent in his report for year 1957 was $37,923.75. This tax plus 
interest in the amount of $14,063.90 computed to June 30, 1964 
was paid and this oleim herein requests refund of both the tax 
end the interest. 

. The computation of income tax refund on the fece of this 
claim cannot be filled out since we do not have a copy of the 
original tax return filed nor do we have 6 copy of the Rev2nue 


Agent's report. 
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N° Address ony reply tor, P.O. Dox 452, Andover, less, 01810 
‘WwW US Treasury 
BA A/ ; 
Va vy Ccrtomral Covomue 
cy ne ¢* ComisoGomtcr —s aps 
a7 ¢ “\ North Atlantic Region 
CaS x Det we eiernk 
¥ Gs 3) May 20, 1968 | Rsc 105 
Ny) a" fy , : 
AVN Exnia 7 _& 


‘Ned & frances Miller 
35 Seacoast Terrace 


CERTIFIED MAIL 


Social Security Munher or Employa Kientiticatiea Humber, not given ; 
Document Locsiy Nuwder ~~ 
Type of Tax: 10,0 
Puried Ending: +1957 
Amount Claimed: 37,923.75 
Date Claim Receive: May 12, 19 


Dear Taxpaye =: 


We received your claim for an adjustment of y-ur taxes.. I am sorry 
to tell you that ve cannot allow your claim. This decisica rests on - 
tertain provistons of. the internal. revenue Javwr ant reculetions.. 


w--se, I have sent thie letter to you by certified mail. This 
letter {s ‘ur legel notice from Internal Revenue that vour cleim has 
_ been officially rejected. . It has been disallowed in full. © 


If you still disagree, and wish to begin suit or proceeding for 
the recovery of any taxes, penalties, or other moneys for which this 
notice of disallowance is issued, the law requires. you to do so within 
wo years from the mailing date of this letter. 


Sincerely yours P 


Naneste 2. Wend! 


Director, Service Center 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


NED MILLER and FRANCES MILLER, 


Plaintiffs, : C’VIL ACTION NO. 69-C-715 


Vv. 


UNITED STATES OF AMERICA, 


Defendant. 


Comes now the defendant, United States of America, by 


its attorney, Vincent T. McCarthy, United States Attorney 


for the Eastern District of New York, and answers the 
complaint as follows: 


1. Defendant admits the allegations contained in 


paragraph 1 of the complaint. 


2. Defendant admits the allegations contained in 
paragrapi 2 of the complaint. 


3. Defendant denies the allegations contained in 


paragraph 3 of the complaint, except admits that the 


plaintiffs seek recovery of internal revenue taxes. 


Defendant avers that jurisdiction, if any, exists under 
28 U.S.C. Section 1346 (a). 


4. Defendant admits the allegations contained in 


ANSWER 


the first sentence of paragraph 4 of the complaint. 
Defendant is presently without knowledge or informa- 
tion sufficient to form a belief as to the truth of 
the allegations made in the second and third sentances 
of paragraph 4 of the complaint. 

5. Defendant admits the allegations contained in 
paragraph 5 of the complaint, except denies each and 
every allegation made in said claim for refund and the 
schedule attached thereto (Exr.ibit A), unless specifi- 
cally admitted herein. 

6. Defendant is presently without knowledge or 
information sufficient to form a belief as to the truth 
of the allegations contained in paragraph 6 of the 
complaint, except avers that the plaintiffs make 
substantially the same allegation in paragraph 6 of 
the complaint as.was made in the claim for refund. 

7. Defendant denies the allegations contained in 
paragraph 7 of the complaint. 

8. Defendant denies the allegations contained in 
paragraph 8 of the complaint. 

9. Defendant denies the allegations contained in 
paragraph 9 of the complaint. 

SECOND DEFENSE 
(Lack of Jurisdiction) 


10. The plaintiffs' complaint seeks a refund of 
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federal taxes paid with respect to the taxable year 
1957 in the amount of $37,923.75. 

ll. Section 7422(a) of the Internal Revenue Code 
of 1954, requires that a proper claim for refund be 
filed with the District Director of Internal Revenue. 
Section 6532(a) of the Internal Revenue Code of 1954 
provides waat no suit or proceeding may be brought by 
a taxpayer for the refund of taxes unless it is insti- 
tuted within 2 years from the date of mailing of a 
certified notice of claim disallowance. Alternatively, 
if a waiver of statutory notice of claim disallowance 
is filed by the taxpayer, Section 6532(a), Internal 
Revenue Code of 1954, requires that the suit must be 
instituted within 2 years from the date that the 
waiver is filed. 

12. The plaintiffs in this suit filed a waiver of 
statutory notice of disallowance on November 8, 1966. 
The plaintiffs' action was instituted on June 20, 1969. 
Since more than two years had lapsed after the date 
that the waiver was filed, this action 1s barred by 
Section 6532(a) of the Internal Revenue Code of 1954. 

13. Since the plaintiffs have not filed a timely 
complaint seeking a refund of taxes with respect to the 


taxable year 1957, this Court lacks jurisdiction over 
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this suit pursuant to Rule 12(b) (1) of the Federal 
Rules of Civil Procedure. 

WHEREFORE, the defendant prays that the claim 
be dismissed and that jucgment be entered for the 


defendant, together with costs. 


United states Attorney 
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UNITED STATES COURT OF APPEALS 


For tHE Seconp Circuit 


Ee ae ae aed 


No. 911—September Term, 1973. 
(Argued May 22, 1974 Decided July 11, 1974.) 
Docket No. 73-2756 


———— 


Nep Mrer, Frances Mier, 


Plaintiff s-4 ppellants, 
v. 


Tue Unrirep Srates oF AMERICA, 


Defendant-Appellee. 


Before: r 


Smrrn and Trsers, Circuit Judges, 
and Tyuer,* District Judge. 


———_-- 6 


Appeal from order of United States District Court for 
the Eastern District of New York, Mark A. Costantino, 
Judge, dismissing taxpayers’ refund action on the grounds 
that the statute of limitations had expired. 

Reversed. 

a ee re 
Leonarp Frtpman (Frederick & Goglio, New 
York, N.Y.), for Appellants. 


Carotyn R. Just, Attorney, Tax Division, Dept. 
of Justice (Scott P. Crampton, Asst. At- 
torney’ General, Meyer Rothwacks, Bennet 


Of the Southern District of New York, sitting by designation. 
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N. Hollander, Attorneys, Tax Division, 
Dept. of Justice, Washington, D.C. and 
Robert Morse, U.S. Attorney, Eastern Dis- 
trict of New York, of counsel), for Appellee. 


Et 


Smirx, Circuit Judge: 


This is an appeal from an order of the United States 
District Court for the Eastern District of New ¢, Mark 
A. Costantino, Judge, dismissing taxpayers’ refund action 
on the grounds that the statute of limitations had expired. 
365 F. Supp. 383 (1973). Because we agree with the tax- 
payers that the Commissioner is precluded from pleading 
the statute of limitations because he inadvertently led them 
to believe that their filing deadline had been extended, we 
reverse. 

The relevant facts are unusual, but not unique. Tax- 
payers are husband and wife who elected to pay a con- 
tested deficiency of almost $38,000 and then seek a refund 
from the Commissioner or the courts. Following a timely 
claim, the Service—according to normal practice—re- 
quested that the taxpayers waive a formal notice of dis- 
allowance. As the waiver form—known in the trade as 
Form 2297—clearly indicates, the effect of such an ir- 
revocable waiver is to commence the two-year statute of 
limitations on refund actions.’ 26 U.S.C. §6532(a)(3). 

Taxpayers apparently execu.ed this form, for the Ser- 
vice’s files contain a letter from taxpayers’ attorneys dated 
November 7, 1966, which states: 


1 26 U.S.C. §6532(a) (3): 
Waiver of Notice of Disallowance.—If any person file a written 
waiver of the requirement that he be mailed a notice of disallow- 


ance, the 2-year period . . . shall begin on the date such waiver is 
filed. : od 
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1974 


In re: Ned and Frances Miller 
Claim for Refund—VYear 1957 


Gentlemen: Enclosed herein please find Form 2297, 
waiver of statutory notification of claim disallowance, 
executed by the above named clients. 


We must say “apparently” because the Service has since 
misplaced the form. It is therefore forced to rely on the 
cover letter and consistent notations in its files to prove 
that the formal notice was waived. 

Based on this circymstantial evidence the district court 
found that the waiver form had in fact been executed. 
While we recognize that the Commissioner has the burden 
of proving the affirmative defense of the statute of lim- 
itations, Fed. R. Civ. P. 8(c), and that here that burden 
is increased by his failure to produce the waiver form, 
we cannot say that the district court was “clearly errone- 
ous” in reasoning that the cover letter must have been 
accompanied by the form’ See, Daniel v. United States, 
454 F.2d 1166, 1167 (6th Cir.), cert. denied, 409 U.S. 843 
(1972); United States v. Ross, 368 F.2d 455, 457 (2d Cir. 
1966). 

Assuming then that the waiver was executed on or before 
November 7, 1966, the filing deadline for a timely claim 
would have been November 7, 1968. However the higher 
echelons in the Service apparently overlooked the cover 
letter and docket entries—the form presumably having 
been misplaced—for on May 20, 1968 the Service sent the 
taxpayers the very disallowance notice they had waived 


2 We might well hold differently if the only evidence of the waiver 
were the Service’s internal notes, or if the precise terms of the waiver 
had to be proven. Here, however, the critical evidence is the cover letter 
from the taxpayers’ "attorneys, and there is no suggestion that the Form 
2297 therein conveyed was anything other than the standard form which 
we can judicially notice. 
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eighteen months before. That notice—which was but a form 
letter—was faithful to a different subsection of the statute 
of limitations in advising the taxpayers that they had two 
years from the date of the notice to file their refund action.* 
26 U.S.C. §6532(a) (1). 

Thus the unnecessary disallowance notice apparently 
extended the filing deadline from November 7, 1968—as 
calculated according to the waiver form—to May 20, 1970. 
The taxpayers filed this action on June 20, 1969—seven 
months after the original deadline, but eleven months 
before the new one. 

The Commissioner, in arguing that the unnecessary dis- 
allowance notice should be disregardea, stresses the gen- 
eral rule that a statute authorizing an action against the 
government must be strictly construed as a waiver of sov- 
ereign immunity. United States v. Sherwood, 312 U.S. 584, 
586 (1941); Minnesota v. United States, 305 U.S. 382, 388 
(1939); Hammond-Knowlton v. United States, 121 F.2d 
192, 201-02 (2d Cir.), cert. denied, 314 U.S. 694 (1941). 
But see, Panella v. United States, 216 F.2d 622, 624 n. 3 (2d 
Cir. 1954) where then Judge Harlan noted tha*+ in the 
absence of specific congressional intent, the courts have 
vacillated between strict and liberal constructions of such 
statutes. 

These cases, however, deal with the substantive nature of 
the authorization, and here there is no doubt that the tax- 
payers’ refund action is authorized. 26 U.S.C. §7422. Nor 
is this case controlled by United States v. Michel, 282 U.S. 
656, 658-60 (1931), where the Court held that the statute of 


3 26 U.S.C. §6532(a) (1): 

General Eule—No suit or proceeding under section 7422(a) for 
the recovery of any interna] revenue tax, penalty, or other sum, 
shall be begun. . . after the expiration of 2 years from the date 
‘of mailing ....to the taxpayer of a notice of the disallowance of 
the part of the claim to which the suit or proceeding relates. 
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limitations on tax actions must similarly be narrowly con- 
strued. See also, Gallion v. United States, 389 F.2d 522, 
523-24 (5th Cir. 1968) (citing numerous cases involving 
strict application of the statute); Wallace v. United States, 
142 F.2d 240, 242-43 (2d Cir.), cert. denied, 323 U.S. 712 
(1944) (reluctantly following this “niggardly rule”). Here 
the problem is not that there is one ambiguous statute that 
must be construed, but rather that there are two unambigu- 
ous subsections that appear to be equally controlling. That 
is, if we focus on the fact that the waiver was executed, 
§$6523(a)(3) clearly requires that the taxpayers’ action be 
dismissed. But if we focus on the equally undeniable fact 
that the Commissioner sent the taxpayers a formal disal- 
lowance notice, the more general rule of §6532(2) (1) applies 
and their action is timely. 

The point, of course, is that these two subsections were 
intended to be mutually exclusive: And in the normal coursé 
of events, they ?re, as disallowance notices are not issued 
where a waiver has beerf executed. But here—through 
an oversight in the Commissioner’s office—both events 
occurred, and hence the problem remains as to which sub- 
section applies. 

Both the Commissioner and the court below rely on 
§6532(a)(4) and its attendant regulation, §301.6532-1(d), 
in arguing that the earlier date should control :* 


q The cited regulation acthally embellishes upon §6532(a)(4) in one 
important respect. Where the statute nullified reconsiderations “follow- 
ing the mailing of a notice . . . of disallowance,” the regulation adds 
“or after the execution of a waiver....” Taxpayers protest that this 
addition is improper and that the regulation is therefore inapplicable. 

We cannot agree. In view of the latitude given the Commissioner in 
developing the regulations which provide the intricate—some would say 
lebyrinthian—detail of our tax laws, Bingler v. Johnson, 394 U.S. 741, 
749-51 (1969), we do not think tha. the extension here was “arbitrary” 
or “patently inconsistent with congressional intent.” Indeed, we find 
the addition quite consistent with our holding that Congress intended 
the execution of a waiver and the issuance of aidisallowance notice to 
be treated as equally significant events. 
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Any consideration, reconsideration, or other action 
with respect to a claim after the mailing ... of a notice 
of disallowance or after the execution of a waiver... 
shall not extend the period for bringing suit... . 


Again we must disagree. Rather it seems clear that this 
regulation—in keeping with {6532 as a whole—merely 
nullifies any informal reconsideration after a formal dis- 
allowance notice or waiver. Here there was no such recon- 
sideration, but rather two equaily formal events. Cf. Beurd- 
sley v. United States, 126 F. Supp. 775, 776-77 (D. Conn. 
1954). 

Nor do we find any merit in the Commissioner’s reliance 
on the line of cases holding that a taxpayer cannot extend 
the statute by filing successive claims. See Stratmore v. 
United States, 463 F.2d 1195, 1196-97 (3d Cir. 1972) ;Zin 
son-Freeman Co. v. Corwin, 112 F.2d 683, 684 (2d Cir.),. 
cert. denied, 311 U.S. 693 (1940); Fajardo Sugar Growers 
Ass'n v. United States, 161 F. Supp. 912, 916 (S.D.N.Y. 
1958), aff’d per curiam, 264 F.2d 671 (2d Cir. 1959). Here, 
of course, it was not the taxpayers’ unilateral filing of a 
second claim, but rather the Commissioner’s error in send- 
ing the unnecessary disallowance notice that arguably ex- 
tended the critical deadiine. 

Finally, we are faced with the somewhat more trouble- 
some question of whether in any event such inadvertence 
can estop the government. Here we are not unmindful of 
the line of cases—declining in force, but nevertheless still 
with us—holding that'the government is not estopped by 
an unauthorized act of one of its agents. Federal Crop 
Insurance Corp. v. Merrill, 332 U.S. 380, 383-85 (1947) ; 
Wilber National Bank v. United States, 294 U.S. 120, 123-24 
(1935); Yuma Water ,Ass’n v. Schlecht, 262 U.S. 138, 144 
(1923) ; Utah Power & Light Co. v. United States, 243 U.S. 
389, 408-09 (1917); Posey v. United States, 449 F.2d 228, 
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233-34 (5th Cir. 1971) ; Bornstein v. United States, 345 F.2d 
558, 562-63 (Ct. Cl. 1965) ; Walsonavich v. United States, 
335 F.2d 96, 101 (3d Cir. 1964) ; Goldstein v. United States, 
227 F.2d 1, 4 (8th Cir. 1955) ; United States v. Globe Indem- 
nity Co., 94 F.2d 576, 578 (2d Cir.), cert. denied, 304 U.S. 
575 (1938). 

But while the issuance of the disallowance notice was 
obviously erroneous, we cannot say that it was “ynauthor- 
ized” or even that it was contrary to congressional intent. 
Rather we believe that, the alternative subsections of {6532 
demonstrate a flexible approach. As another court has held 
in a case where the Service similarly issued a disallowance 
notice after a waiver had been executed: 


A judge must be careful’ not to hold the government 
estopped to set up the defense of limitations in situa-. 
tions where there is any suggestion of collusion, or 
in a way which' would either invite collusion or de- 
feat the purpose of the statute. In this instance, the 
statute, in paragraph (2) c‘ 2c. 6532(a), permits an 
extension of the 2-year period of limitations by an 
agreement in writing between the taxpayer and the 
Secretary or his delegate. Thus there is clear leg- 
islative recognition that the 2-year period of limita-: 
tion is not.inflexible. It will do no violence to the 
spirit of sec. 6532 in its entirety to hold that .. . the 
inadvertent action of the Director in sending notices 
of disallowance which stated that no suit “may be be- 
gun after the expiration of two years from the date 
of mailing this letter”, coupled with the reliance, albeit 
careless, by taxpayer’s lawyer on that statement, 
estops the gevernment from successfully asserting that 
this action must be dismissed because not brougl ¢ 
within two years after the filing of the waivers. 
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Exchange and Savings Bank of Berlin v. United States, 
296 F. Supp. 56, 58 (D. Md. 1964).' See also, Exchange 
and Savings Bank of Berlin v. United States, 242 F. Supp. 
838 (D. Md. 1965), rev’d in part, 368 F.2d 334 (4th Cir. 
1966). 


We would note in this regard that our holding does no 
violence to the fundamental purpose of any statute of 
limitations—the barring of stale claims. Order of Rail- 
road Telegraphers v. Railway Express Agency, 321 U.S. 
342, 348-49 (1944). The statutory limit of two years re- 
mains the same whichever triggering event is chosen, and 
the timing of that critical event remains completely within 
the control of the Commissioner. Indeed it is difficult to 
see how the Commissioner will be prejudiced by a seven- 
month “extension” on a claim which he did not disallow 
until four years after the contested taxes were paid and 
the initial refund claim was filed. The Commissioner must 
merely defend one more refund action for a not insub- 
stantial amount. , 


In sum, given that the’relevant statute of limitations is 
by its very terms rather flexible, that there is no suggestion 
that anyone in the Service acted in collusion with the tax- 


5 Though the Commissioner candidly admits that he believes Ezchange 
Bank was wrongly decided, he nevertheless gamely attempts to distin- 
guish it on the grounds that there the attorney who prepared and filed 
the action had not been with the law firm when the waiver was executed, 
while here the same attorneys were responsible for the case throughout. 
However this distinction assumes that it is less likely that a new attorney 
—reviewing a file in preparation of a complaint—will note the incon- 
sistency between the waiver and disallowance forms.than that an attor- 
ney will remember a routine waiver for almost two years. 

While we doubt that either is very likely, we trust that most in our 
profession would judge legal competency more by an ability to read 
than by a photographic m.mory. Thus while we cannot endorse the 
rather lax, filing,system of taxpayers’ attorneys—who apparently also 
misplaced the waiver torm—we cannot say that their reliance on the 
subsequent disallowance notice was so unreasonable that their clients 
should be denied their day in court. 
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payers to defraud the federal fisc, and that the taxpayers’ 
reliance on the erroneously issued disallowance notice was 
not unreasonable, we conclude that the government is 
estopped from raising the earlier deadline as a bar to this 
action. 


We reverse and order that the case be restored to the 
district court’s docket. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


eel x 
NED MILLER and FRANCES MILLER, 
: 69-C-715 
Vv. 
MEMORANDUM DECISION 
UNITED STATES OF AMERICA, 3 
ocT 19 1973 

—<— <— — ee ee ee ee ee ee ee ee ee ee ee ee ee ; 4 


Appearance 8: 


Frederick & Goglio, Esqs., by Leonard Feldman, Esq., 167 
Willis Avenue, Mineola, New York 11501, for plaintiffs 


Robert M. Adler, Esq., Department of Justice, Washington, 
D.C. 20530, for the United States 


COSTANTINO, D.J. 


This is an action for a refund of income taxes 
brought by plaintiffs Ned and Frances Miller. An audit 
of the Millers' joint 1957 Income Tax Return in 1966 
resulted in a determination of a deficiency of $37,923.75. 
An assessment was made and the amount was paid in full by 
the Millers. On May 13, 1966 the Millers filed a claim 
for a refund. The case was tried to the court on April 5, 
1973, decision being reserved and leave given to counsel 


to submit post trial briefs. 


At issue are two questions. First, has the 
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. scacute of limiiations run on the claim for a refund, and 
second, ii it nas not, was the transaction involved here 
a loan from a corporation controlled by Mr. Miller as 
plaintiff contends, or was it a taxable dividend as the 
Internal Revenue Service beiieves. A finding of fact 

i on the second question is unnecessary as the court finds 
that plaintiffs are barred by the statute of limitations 
from bringing this action. Tne court finds the following 


facts and conclusions of law dispositive of this case. 


Whether ‘~e Millers ever filed a "Form 2297" 
Waiver of Statutory Notification of Claim Disallowance, is 
the threshold question. The form itself cannot be found. 
The claim for refund was made on May 13, 1966 and on 
November 8, 1966 a letter written by Mr. Irving Frederick, 
attorney for the Millers in this suit, was received by 
Mr. William Krebs, Revenue Agent for the Internal Revenue 
ey Service, which said: 

November 7, 1966 


\ In re: Ned and Frances Miller 
Claim for Refund - Year 1957 


4 . Gentlemen: Enclosed herein please 
find Form 2297, waiver of statutory 
notification of claim disallowance, 


146a 


MEMOPANDUM DECISION 
COSTANTINO, J. - OCTOBER 19, 1973 


executed by the above named 
clients. 


Very truly yours, 
Irving Frederick. 


Mr. Frederick testified at the trial that he "must have" 
sent the waiver but that it could have been for other 1957 
claims by the Millers. He suggested that Mr. Krebs may 
have been trying to "get something else out of the way." 
While it is true that Mr. Miller had two other potential 
claims for 1987, it appears from the record that they were 
never filed and therefure waivers would have been 
unnecessary. 

In addition, there are two notations in Mr. Krebs' 
files on this case which bear on the question of the 
waiver's existence. On the "Examining Officer's Activity 
Record" next to "11/8" it says, "2297 Received." On the 
“Transmittal Letter" dated "11/23/66" the following appears: 
"Taxpayer has signed and submitted Form 2297 waiving 
statutory notice of claim disallowance." 

On December 14, 1966 the Millers' clair ““s 
rejected and a "30-day letter" was sent to the Mi. ° 
On January 9, 1967 they filed a protest with the Appellate 
Division of the Internal Revenue Service and the disallowance 
of the claim was sustained. On May 20, 1968 a “statutory f 


notifcation of claim disallowance" was issued which included 
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the following sentence: 

If you still disagree, and wish to 

begin suit or proceeding for the 

recovery of any taxes, penalties, 

or other moneys for which this 

notice of disallowance is issued, 

the law requires you to do so 

within two years from ‘he mailing 

date of this letter. 
The Millers' suit was filed on June 20, 1969 - within two 
years of the "statutory notification of claim disallowance" 
but not within two years of the alleged filing of the 


waiver on November 8, 1966. 


The first question to be resolved is whether the 
waiver ever existed. It seems unlikely that Mr. Frederick 
would have submitted the above quoted cover letter if there 
was no waiver accompanying it. Mr. Krebs' notations 
further butcress this conclusion. While no physical waiver 
has been found, the court has considered the documentary 
evidence and weighed the testimoney of Mr. Miller, Mr. 
Frederick, and the Internal Revenue agent, and notwithstand- 
ing the failure of Mr. Frederick and Mr. Miller to 
recollect having sent it, this court has reached the 


conclusion that the waiver was indeed submitted. 


The next question is whether the Millers were 
entitled to rely on a letter sent by Moe J. Kaplan, 


Internal Revenue Service Appellate Conferee in this case, 


148a 


MEMORANDUM DECISION 
COSTANTINO, J. - OCTOBER 19, 1973 


on May 20, 1968, to determine the date from which the 
statute of limitations ran and whether the government is 
therefore estopped from pleading the statute of limitations. 
The Internal Revenue Code, 26 U.S.C. Section 6532 (a) (3) 
reads: 


If any person files a written waiver 
of the requirement that he be mailed 

a notice of disallowance, the 2-year 
period prescribed in paragraph (1) 
[time for bringinga suit for refund] 
shall begin on the date such waiver is 
filed. 


26 U.S.C. Section 6532(a) (4) reads: 


Any consideration, reconsideration, 
action by the Secretary or his delegate 
with respect to such claim following 

the mailing of a notice by certified 
mail or registered mail of a disallowance 
shall not operate to extend the period 
within which suit may be begun. 


Treasury Regulation 26 C.F.R. Section 301.6532-l(c) provides: 


The taxpayer may sign a waiver of the 
requirement that he be mailed a notice 
of disallowance. Such waiver is 
irrevocable.... 


Treasury Regulation 26 C.F.R. Section 301.6532-l1(d) provides: 


[A]Jny consideration, reconsideration, or 
other action with respect to a claim 
after the mailing by registered mail... 

of a notice of disallowance or after 

the execution of a waiver referred to 

in paragraph (c) of this section, shall 
not extend the period for bringing suit 

or other proceeding under section 7422(a). 
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The Millers contend that since no mention of a 
waiver is made in Section 6532(a) (4) of the statute, the 
Regulation making the statute of limitations non-extendable 
when a period is initiated by waiver is "not authorized.” 
They cite Dixon v. United States, 381 U.S. 68 (1964) and 
other cases to support their position that administrative 
regulations which differ from the supporting statutes are 
ineffective. The court in Dixon quoted the general rule 
from Manhattan General Equipment Co. v. Commissioner, 297 
U.S. 129 (1936): 

The power of an administrative officer 

or board to administer a federal statute 

and to prescribe rules and regulations 

to that end is not the power to make 

law - for no such power can be delegated 

by Congress - but the power to adopt 

regulations to carry into effect the will 

of Congress as expressed by the statute.... 

And not only must a regulation, in order 

to be valid, be consistent with the s-‘atute, 

but it must be reasonable. Id. at 134. 

It is clear that waivers and stautory notices of 
disallowance are given similar effect - both start the 
statute of limitations running - and for the Regulation 
to include waivers is not at all "inconsistent" with the 
statute, nor is it unreasonable. The Regulation indicates 


that the statute of limitations ran from November 8, 1966 


and was irrevocable and this court so holds. 
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On May 20, 1968 a stautory notice of disallowance 
was sent purporting to give the Millers two years to file 
an action. The testimony of Mr. Kaplan, the appellate 
conferee, as brought out on cross-examination by the 
Millers, indicates that he did not know that the waiver had 
been executed, could sot explain how he overlooked the 
notations in the file and would not have sent the notice 
with the above quoted sentence had he known of the waiver. 
The Millers assert that the government is estopped from 
pleading the statute of limitations because of the action of 
Mr. Kaplan in sending that notice. 

Initially, 26 C.F.R. 301. 6532-l1(d) says that 
further consideration of a claim cannot extend the statute 
of limitations. The Millers rely on two cases, Exchange and 
Savings Bank of Berlin v. United States, 226 F. Supp. 56 
(D.Md. 1964) and Walsonovich v. United States, 335 F. 2d 396 
(3d Cir. 1964), to show that the actions of government 
officials in sending notices like the one at issue here, 
will extend the statute of limitations by estopping the 
government from asserting the statute. They argue that 
the government's action caused others to rely on the 
representations made. The Millers assert that Exchange 
and Savings Bank is identical to the present suit. It is 
similar, but it has one important difference. There, the 


attorney who relied on the statutory notice of disallowance 
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was not representing the claimants when the waiver was 
executed and did not know that it had been executed. Here, 
not only was Mr. Frederick the attorney representing the 
Millers at the time the waiver was sent, it was he who sent 
it. He had full knowledge of its existence and cannot now 
assert lack of knowledge as could the attorney in Exchange 
and Savings Bank. The facts in Walsonavich v. United States 
335 F. 2d 96 (3d Cir. 1964) differ considerably from those 
in the present case. There a greater need for the 

estoppel was shown as the Commissioner of Internal Revenue 
had entered into a consent agreement to extend the period 
of limitations for testing a questionable tax. Reliance 

on that agreement by the taxpayers estopped the government 
from pleading the original statute of limitations. To 
extend that principal to this case would do violence to 

the holding there, would be unreasonable, and would be 
contrary to the clear statutory intent of Congress in 
enacting section 6532 (a) (3). 

The case law in the Second Circuit is clear in its 
requirement of strict adherence to the statutory rules. 
Eison-Freeman Co. v. Corwin, 112 F. 2d 683 (2d Circ. 1940); 
Golden Gate Motor Inn, Inc. v. United States, 27 Am. Fed. 
Tax R. 2d 799 (E.D.N.Y. Feb. 19, 1971). In both cases 


the court ruled that the statute of limitations ran from the 
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first rejection of the taxpayer's claim for refund and 
subsequent consideration by the [fnternal Revenue Service 
would not "establish that it was a new claim for the 
purposes of applying [the] statute of limitations." Golden 
Gate at 802. 

Accordingly, in this case estoppel is not an 
appropriate reply to the defense of statute of limitations. 
The action by the Millers is therefore barred by the 
statute of limitations and this court lacks jurisdiction 


to rule on the merits of the plaintiffs' allegations. 


The above opinion will constitute findings of 
fact and conclusions of law pursuant to Fed. R. Civ. P. 


52(a). 


S/MARK A. COSTANTINO 
U.  &. D. J. 
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